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American  Neutrality  and  Maritime  Rights 

BY  DAVID  H.  POPPER 

with  the  aid  of  the  Research  Staff  of  the  Foreign  Policy  Association 


IN  the  first  few  months  of  the  European  conflict, 
America’s  interests  as  a  neutral  have  been  directly 
affected  by  a  series  of  incidents  in  the  war  at  sea. 
Month  by  month  new  issues  may  be  expected  to 
arise  between  belligerents  and  neutrals.  In  1798, 
1812  and  1917  the  United  States  resorted  to  hostili¬ 
ties  to  defend  its  views  on  such  subjects.  To  fore¬ 
stall  the  possibility  that  the  country  might,  in  the 
future,  drift  toward  a  clash  with  an  offending  bel¬ 
ligerent,  Congress  and  the  public  have  weighed  for 
several  years  the  possible  consequences  of  specific 
restrictions  on  the  exercise  of  traditional  neutral 
rights.*  The  results  are  embodied  in  the  so-called 
neutrality  acts  of  1935,  1936,  1937  and  1939.  The 
full  significance  of  the  existing  restraints  on  Ameri¬ 
can  citizens — and  of  the  rights  still  actively  upheld 
by  the  United  States — cannot  be  appreciated  with¬ 
out  some  insight  into  the  World  War  experience 
of  this  country,  in  the  light  of  customary  relation¬ 
ships  between  neutral  and  belligerent  powers. 

THE  STATUS  OF  NEUTRALITY 

With  the  evolution  of  the  modern  state  system 
and  the  growth  of  international  law  in  Europe,  cer¬ 
tain  practices  have  been  developed  enabling  states 
not  directly  concerned  to  remain  aloof  from  re¬ 
current  wars.^  Essentially,  neutrality  represents 
a  compromise  between  the  conflicting  interests  of 
nations  at  peace — demanding  that  their  trade  and 
intercourse  with  belligerents  continue  unhampered 
— and  nations  at  war,  which  seek  to  curtail  the 
enemy’s  trade  and  military  power. 

In  a  relationship  of  this  type,  both  sides  assume 
certain  rights  and  duties.  Neutral  governments  are 

1.  Cf.  W.  T.  Stone,  “Will  Neutrality  Keep  U.S.  Out  of  War?” 
Foreign  Policy  Reports,  October  i,  1939;  R.  L.  Buell,  “The  Neu¬ 
trality  Act  of  1937,”  ihid.,  October  i,  1937;  “The  New  Ameri¬ 
can  Neutrality,”  ihid.,  January  15,  1936. 

2.  Cf.  Neutrality:  Its  History,  Economics  and  Law  (New  York, 
Columbia  University  Press,  4  volumes),  prepared  under  the 
auspices  of  the  Columbia  University  Council  for  Research  in 
the  Social  Sciences:  Vol.  i.  The  Origins,  by  Philip  C.  Jessup  and 
Francis  Deak  (1935);  Vol.  2,  The  Napoleonic  Period,  by  W. 
Alison  Phillips  and  Arthur  H.  Reede  (1936). 


supposed  to  maintain  an  attitude  of  impartiality 
and  to  abstain  from  the  struggle.  They  may  not 
supply  munitions  of  war  to  a  belligerent,  lend  him 
money,  or  permit  the  use  of  their  territory  for  re¬ 
cruiting  troops  or  fitting  out  a  military  expedi¬ 
tion  for  any  party  to  the  conflict.^  Private  citizens 
or  corporations  situated  in  neutral  countries,  how¬ 
ever,  are  permitted  to  carry  on  trade  with  countries 
at  war,  subject  to  certain  restrictions.  If  enemy 
coasts  are  blockaded,  a  belligerent  may  intercept 
all  commerce  with  its  opponent’s  ports;  in  the  ab¬ 
sence  of  a  blockade,  belligerent  warships  may  halt, 
visit  and  search  neutral  merchantmen  and  confis¬ 
cate  goods  regarded  as  contraband.**"^  Thus,  neutral 
rights  of  trade  are  circumscribed  by  certain  bel¬ 
ligerent  operations  against  the  enemy.  On  the  other 
hand,  a  belligerent  must  respect  the  neutral’s  atti¬ 
tude  of  impartiality  and  avoid  any  infringement  of 
its  independence,  or  any  molestation  not  absolutely 
required  by  the  unavoidable  necessities  of  warfare. 

During  the  Napoleonic  Wars,  neutral  rights  had 
been  widely  disregarded  under  the  stress  of  bel¬ 
ligerent  necessity.  But  in  the  ensuing  century, 
when  no  general  war  occurred,  neutrals  succeeded 
in  restoring  the  balance.  By  1914  belligerent  rights 
of  interference  with  neutral  trade  might  have  been 
outlined  under  the  following  heads: 

Blockade.  Just  as  a  belligerent  may  besiege  the 
enemy  on  land,  its  naval  forces  may  patrol  the  ap¬ 
proaches  to  a  hostile  coast  in  order  to  prevent  ships  of 
all  nations  from  entering  or  leaving  enemy  ports. 
Goods  of  all  sorts  and  the  vessels  in  which  they  are 
carried  are  liable  to  seizure  for  attempted  breach  of 
blockade.  To  be  binding,  however,  blockades  must  be 
effective — “that  is  to  say,  maintained  by  a  force  suf¬ 
ficient  really  to  prevent  access  to  the  coast  of  the 
enemy” — and  not  mere  “paper”  blockades.^  Moreover, 
“the  blockading  forces  must  not  bar  access  to  neu- 

3.  W.  E.  Hall,  A  Treatise  on  International  Law  (8th  ed.;  Ox¬ 
ford,  Clarendon  Press,  1924),  pp.  92-102. 

4-5.  L.  Oppenheitn,  International  Law,  A  Treatise  (4th  ed.; 
London,  Longmans,  Green,  1926),  Vol.  2,  pp.  475-83,  494'50®' 
6.  Declaration  of  Paris,  1856. 
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f  tral  ports  or  coasts.”  Whatever  the  final  destination 
of  a  ship  and  its  cargo,  they  may  not  be  captured  for 

1  breach  of  blockade  if  at  the  moment  they  are  proceed¬ 
ing  to  an  unblockaded  port.'^  ® 

Contraband.  Even  though  no  blockade  is  estab¬ 
lished,  a  belligerent  may  legally  seize  the  goods  which 
it  considers  contraband  of  war.  Such  goods  must  have 
an  enemy  destination.  They  are  divided  into  two  cate¬ 
gories:  absolute  and  conditional.  The  former  are  ar- 
[  tides  such  as  arms  and  ammunition,  used  exclusively 
f  for  war  purposes;  the  latter,  materials  like  food,  cloth- 
j  ing,  vehicles  and  fuel  which  may  be  devoted  to  both 
'  military  and  civilian  use.  Conditional  contraband  may 
be  condemned  by  a  belligerent  only  if  it  is  destined  for 
the  enemy’s  armed  forces  or  a  department  of  its  govern¬ 
ment.  Despite  acceptance  of  these  broad  distinctions, 
belligerents  and  neutrals  have  often  disagreed  on  the 
r'  specific  commodities  to  be  included  in  these  classifica- 
j  tions  or  those  which,  because  of  their  exclusively  peace¬ 
ful  uses,  might  be  shipped  without  molestation  as 
non-contraband  goods.  Prize  courts  in  the  belligerent 
country,  operating  under  its  laws,  determine  the  dis¬ 
position  of  apprehended  supplies. 

Visit,  Search  and  Seizure.  To  ascertain  the  nature 
and  destination  of  neutral  ships  and  cargoes,  belliger¬ 
ent  cruisers  have  been  permitted  to  examine  ships’ 
papers  on  the  high  seas.  Capture  has  been  forbidden 
unless  evidence  discovered  on  the  vessel  gave  rise  to 
suspicion  that  it  was  engaged  in  carriage  of  contra¬ 
band,  breach  of  blockade  or  unneutral  service — when 
a  prize  crew  might  be  put  aboard  to  take  the  vessel 
into  port  for  further  search.  Under  the  Declaration  of 
Paris  even  enemy  goods  are  safe  on  a  neutral  ship, 
provided  they  are  not  contraband  and  are  not  destined 
for  a  blockaded  port.  Neutral  goods,  whether  on  a 
neutral  or  an  enemy  ship,  are  safe,  subject  to  the  same 
[  qualifications. 

I  Continuous  Voyage.  On  numerous  CKcasions  dur¬ 
ing  the  last  two  centuries,  neutral  shippers  have  at- 
I  tempted  to  evade  belligerent  prohibitions,  either  by 
breaking  their  voyages  to  enemy  ports  at  a  neutral 
harbor,  or  by  unloading  cargo  at  neutral  ports  close 
to  the  enemy  for  transshipment  by  a  safer  route.  If 
belligerents  could  prove  that  the  ultimate  destination 
of  the  goods  was  hostile,  they  were  entitled  to  seize 
them  while  in  transit  between  neutral  ports.  This 
I  right,  however,  was  limited  to  absolute  contraband.^ 

As  the  Napoleonic  wars  had  already  demon¬ 
strated,  belligerents  engaged  in  a  lengthy  and  ex¬ 
hausting  conflict  would  not  observe  the  self-deny¬ 
ing  principles  imperative  for  the  preservation  of 
these  neutral  rights  at  sea.  The  experience  was 
I  repeated  between  1914  and  1918.  Belligerents  justi- 

Ified  their  actions  by  terming  them  retaliation  for 

7-8.  Declaration  of  London,  1909. 

9'  For  further  details,  cf.  “Neutral  Rights  and  Maritime  Law,” 
Foreign  Policy  Association,  Information  Service,  March  i6,  1928; 

‘  Gantenbein,  The  Doctrine  of  Continuous  Voyage 
(Portland,  Ore.,  1929). 


illegal  interference  by  the  enemy  with  neutral 
trade,  or  by  urging  the  need  for  new  practices  in 
harmony  with  the  altered  conditions  of  warfare. 
The  legal  restrictions  standing  in  the  way  of  com¬ 
plete  economic  strangulation  of  the  enemy  were 
gradually  brushed  aside.  The  neutral  states  might 
have  effectively  safeguarded  many  of  their  rights 
through  an  association  permitting  them  to  wield 
their  military  and  economic  power  as  a  unit.  For 
various  reasons,  however,  common  agreement 
among  the  neutrals  was  not  achieved  during  the 
World  War.*“ 

In  that  period  infractions  of  established  practice 
occurred  under  all  four  of  the  headings  listed 
above.  The  conventional  type  of  coastal  blockade, 
rendered  obsolete  in  western  Europe  by  the  devel¬ 
opment  of  the  submarine,  mine  and  airplane,  was 
applied  in  only  nine  instances,  in  other  theaters 
of  war.  In  the  North  Sea-Channel  area,  new 
measures  were  adopted  to  cut  off  the  maritime  com¬ 
merce  of  the  belligerents.  Almost  immediately 
after  the  outbreak  of  war,  both  Germany  and 
Britain  began  to  plant  automatic  contact  mines 
on  the  high  seas,  despite  the  injunction  of  the 
Eighth  Hague  Convention  against  laying  “auto¬ 
matic  contact  mines  off  the  coast  or  ports  of  the 
enemy,  with  the  sole  object  of  intercepting  com¬ 
mercial  shipping”  and  the  duty  imposed  by  the 
Convention  to  take  “every  possible  precaution  .  .  . 
for  the  security  of  peaceful  shipping.”"  On  No¬ 
vember  3,  1914  Britain  declared  the  whole  North 
Sea  a  “military  area”  which  neutral  shipping  en¬ 
tered  at  its  peril,  and  advised  ships  to  follow 
British  directions  for  their  safety."  The  Germans 
responded  on  February  4,  1915  by  proclaiming  the 
waters  surrounding  Great  Britain  and  Ireland  a 
war  zone  in  which  enemy  merchant  vessels  would 
be  destroyed,  and  where  neutral  ships  would  be 
exposed  to  danger."  In  later  years  the  British 
danger  areas  were  extended,  while  on  January  31, 
1917  the  Central  Powers  warned  that  all  ships  would 

10.  For  a  realistic  discussion  on  these  points,  cf.  Neutrality: 
Its  History,  Economics  and  Law,  cited,  Vol.  4,  Today  and  To¬ 
morrow,  by  Philip  C.  Jessup  (1936),  Chapters  i,  3. 

11.  In  ratifying  the  Convention,  Germany  had  made  a  specific 
reservation  regarding  the  first  of  these  stipulations.  The  laying 
of  automatic  contact  mines  in  the  open  sea  was  not  in  itself 
illegal  provided  certain  technical  conditions  were  observed.  Cf. 
“Convention  Relative  to  the  Laying  of  Automatic  Submarine 
Contact  Mines,”  U.S.  Senate,  Treaties,  Conventions,  Interna¬ 
tional  Acts,  Protocols  and  Agreements  between  the  United  States 
of  America  and  Other  Powers,  1776-igog  (Washington,  Gov¬ 
ernment  Printing  Office,  1910),  Vol.  II,  p.  2310;  “Rights  and 
Duties  of  Neutral  States  in  Naval  and  Aerial  War,”  American 
Journal  of  International  Law  (Washington),  July  1939,  section  2, 
pp.  697  ff.  On  German  mining  operations,  cf.  Roy  Alexander, 
The  Cruise  of  the  Raider  "Wolf”  (New  Haven,  Yale,  1939). 

12.  U.S.  Department  of  State,  Papers  Relating  to  the  Foreign 
Relations  of  the  United  States  (Washington,  Government  Print¬ 
ing  Office,  1914),  supplement,  p.  464. 

13.  Ibid.,  1915,  supplement,  p.  94. 
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be  sunk  within  a  broad  war  zone  including  the 
approaches  by  sea  to  Britain  and  France.*'*  Mean¬ 
while,  Britain  had  long  since  asserted  its  right  to 
intercept  all  German  exports  and  imports,  even 
when  they  were  passing  between  two  neutral 
countries.*’  In  effect  the  Allies  were  thus  apply¬ 
ing  an  economic  blockade  of  unparalleled  scope. 

Through  these  unprecedented  acts  neutral  ship¬ 
ping  on  the  high  seas  was  subjected  to  severe 
losses  and  stringent  control.  The  Allies,  moreover, 
tightened  their  economic  pressure  on  Germany  by 
sweeping  extensions  of  belligerent  interference 
with  neutral  commerce  in  other  fields.  The  con¬ 
traband  lists  of  both  sides  were  enlarged  until 
they  included  all  important  items  moving  in  in¬ 
ternational  trade.*^  And  since  the  line  between 
combatants  and  non-combatants  is  blurred  in  mod¬ 
ern  war,  the  distinction  between  the  two  types  of 
contraband  was  for  all  practical  purposes  aban¬ 
doned.  The  doctrine  of  continuous  voyage — now 
broadened  into  one  of  ultimate  destination — was 
applied  to  conditional  as  well  as  absolute  contra¬ 
band.  The  burden  of  proof  that  cargoes  bound 
for  neutral  ports  were  not  finally  destined  for 
enemy  territory  was  placed  on  the  neutral  ship¬ 
pers,  where  previously  the  belligerents  had  been 
required  to  establish  the  facts  warranting  seizures. 

By  1918  the  Allies  had  imposed  a  comprehensive 
rationing  system  on  the  near-by  neutrals  to  pre¬ 
vent  shipment  of  stocks  to  enemy  territory.  Both 
sides  concluded  agreements  with  trade  associations 
and  governments  in  the  northern  European  neu¬ 
tral  area,  which  regulated  minutely  the  trade  these 
nations  were  permitted  to  carry  on.  Acting  as  sov¬ 
ereign  flowers,  the  belligerents  were  able  to  apply 
direct  and  indirect  pressure  on  neutrals  and  en¬ 
emies  alike  by  means  for  which  the  laws  of  neutral¬ 
ity  provided  no  redress.  The  economic  weight  of 
the  belligerents  was  utilized  through  embargoes 
on  the  export  and  import  of  important  commodi¬ 
ties  in  their  own  territories.  Movements  of  neutral 
shipping  were  controlled  through  licensing  of  fuel 
supplies  in  Allied  ports  (bunker  control).  Neutral 
business  firms  were  discouraged  from  trading  with 
the  enemy  by  threat  of  inclusion  on  blacklists;  the 
proscribed  companies  were  cut  off  from  commer¬ 
cial  and  financial  intercourse  with  the  nationals 
of  the  blacklisting  state  and  even  with  neutral 

14.  Ibid.,  1917,  supplement  i,  p.  too. 

15.  Ibid.,  1915,  supplement,  pp.  144,  169-71. 

16.  For  the  final  British  list,  cf.  London  Gazette,  July  3,  1917. 
17-18.  U.S.  Department  of  State,  Policy  of  the  United  States 
toward  Maritime  Commerce  in  War,  prepared  by  Carlton  Savage 
(U.S.,  Government  Printing  Office,  1936),  Vol.  II,  p.  30.  For 
details  on  measures  based  on  sovereign  right,  cf.  Neutrality:  Its 
History,  Economics  and  Imw,  cited,  Vol.  Ill,  The  World  War 
Period,  by  Edgar  Turlington,  Chapter  IV. 


businesses,  ships  and  banks,  since  these  feared  the  ' 
consequences  of  a  belligerent’s  displeasure.*’  *®  | 

Restrictions  on  the  right  of  visit  and  search  were  | 
also  honored  principally  in  the  breach.  Far  from  | 
restricting  their  activities  to  the  high  seas,  British  1 
and  later  other  belligerent  cruisers  conducted  ncu-  I 
tral  merchantmen  bound  for  European  countries  I 
into  specified  control  ports.  Once  in  harbor,  the  I 
vessels  were  often  forced  to  discharge  their  cargoes  ^ 
for  examination  and  were  subject  to  costly  delay  | 
while  the  local  authorities  ascertained  whether 
there  was  sufficient  evidence  to  jusdfy  a  formal 
seizure  for  prize  court  proceedings.*^  Ships  were 
encouraged  to  touch  voluntarily  at  control  ports 
for  examination.  Shippers  were  sometimes  able  to 
avoid  detention  by  securing  British  consular  certifi¬ 
cates  or  “navicerts”  attesting  the  non-contraband 
character  and  non-hostile  origin  of  certain  cargo.*® 
By  measures  such  as  these  all  merchant  marine 
movements  in  the  war  area  were  effectively  con¬ 
trolled.  As  vessels  came  within  Allied  jurisdiction, 
postal  correspondence — declared  inviolable  on  the 
high  seas  in  the  Eleventh  Hague  Convention- 
was  subjected  to  censorship  by  “sovereign  right."*' 
Cables  were  also  censored — sometimes,  it  was  sus¬ 
pected,  to  secure  information  for  commercial  ad¬ 
vantage  as  well  as  military  purposes. 

The  structure  of  neutral  rights  raised  during  the 
nineteenth  century  was  thus  profoundly  modified  ^ 
in  practice  between  1914  and  1918.  In  the  post-war  f 
period,  with  one  exception,  the  great  powers  failed 
to  reach  agreement  on  the  legality  of  their  World 
War  tactics.’^  Some  authorities  still  maintain  that 
the  old  rules  remain  unimpaired  in  default  of  gen¬ 
eral  assent  to  their  revision.’’  Others  recognize 
that  the  new  practices  of  the  modern  technological  | 
era  may  soon  become  established  precedents,  and  I 
that  their  validity  may  be  granted  if  they  are 
brought  into  harmony  with  the  basic  principles 
underlying  international  law.’'*  A  third  group  pro¬ 
poses  to  scrap  entirely  the  rules  of  impartiality  and 
abstention  in  order  to  assist  by  common  interna¬ 
tional  action  those  who  are  fighting  in  a  just  cause. 

19.  cf.  Herbert  W.  Briggs,  editor.  The  Law  of  Nations:  Catei 
Documents,  and  Notes  (New  York,  Crofts,  1938),  pp.  898-900. 

20.  The  Germans  issued  somewhat  analogous  warrants  of  safe 

conduct  for  ships.  The  “commercial  passport”  practice  dates 
back  several  centuries.  Cf.  Jessup,  Today  and  Tomorrow,  cited, 
pp.  72-74;  H.  Ritchie,  The  Navicert  System  during  the  World 
War  (Washington,  Carnegie  Endowment  for  International  Pact' 
1938).  I 

21.  Cf.  Treaties,  etc.  of  the  United  States,  cited,  Vol.  2,  p.  2347-  j 

22.  Methods  of  submarine  warfare  against  merchant  shippioj  p 

have  been  the  subject  of  international  accord.  Cf.  p.  251.  ^ 

23.  Cf.  Edwin  Borchard  and  W.  P.  Lage,  Neutrality  for  tht  s 
United  States  (New  Haven,  Yale  University  Press,  I937)>  P-  ^ 

24.  Cf.  “Rights  and  Duties  of  Neutral  States  in  Naval  and 

Aerial  War,”  especially  pp.  206,  487-88.  | 
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I  the  united  states  as  neutral  and  belligerent 

1  In  1914-1917  the  United  States,  as  the  leading 
[  neutral,  engaged  in  extended  diplomatic  negotia- 
(  tions  with  the  belligerents  regarding  neutral  rights 
i  in  maritime  war.  Throughout  this  period  the  ac- 
j  tions  of  the  warring  groups,  as  well  as  the  attitude 
^  of  this  country,  were  influenced  by  certain  geo- 
I  graphical  and  material  facts.  Britain  and  France, 
commanding  the  high  seas  and  the  maritime  ap- 
?  proachcs  to  Germany  because  of  their  overwhelm- 
i  ing  naval  strength,  were  able  to  enforce  their  eco- 
!  nomic  blockade  of  the  Reich  without  destroying 
neutral  merchant  ships  or  endangering  the  lives  of 
neutrals.  On  the  other  hand,  Germany  could  make 
its  counter-blockade  effective  only  by  the  use  of  un- 
I  !  restricted  submarine  warfare  which  entailed  the 
I  1  loss  of  neutral  lives.  Each  incident  involving  Amer- 
,  ,  ican  lives  strengthened  the  anti-German  sentiment 
’  I  which  had  existed  in  this  country  from  the  outset. 

^  So  strong  did  this  public  sentiment  grow  that  offi- 
!  '  dal  protests  to  Britain  over  the  infringement  of 
neutral  rights  inevitably  assumed  an  unreal  char- 
1  acter.  Considerations  of  policy  dictating  American 
I  support  for  the  Allies  were  increasingly  regarded  as 
.  j  more  important  than  mere  legalism.^’  Today, 
t  again,  many  Americans  maintain  that  the  security 
I  of  the  United  States  can  best  be  safeguarded  if  this 
1  [  country  adopts  measures  to  assist  the  British  and 
^  1  French.^^ 

1  It  is  therefore  scarcely  surprising  that  in  1914  the 
1  i  United  States  indicated  it  would  more  readily  tol- 
t  [  crate  British  than  German  infringements  of  neutral 
1-  rights.  No  attempt  was  made  to  utilize  the  commer- 
£  ■  cial  weapons  in  the  hands  of  the  United  States  to 
il  I  moderate  the  pressure  on  neutral  trade:  the  Admin- 
d  '  istration  even  announced  that  Americans  were  not 
e  I  prohibited  from  furnishing  munitions  to  the  bel- 
s  ligerents  and  opposed  embargo  legislation  in  Con- 
>  gress.^^  American  export  interests,  some  of  them 
d  smarting  under  the  suspicion  that  Britain  was  in¬ 
i'  creasing  its  own  trade  with  the  neutrals  at  their 
c.  '  expense,  were  appeased  less  by  the  mild  protests 
*  of  their  government  than  by  the  growing  pros- 
^  pect  of  large  and  profitable  sales  to  the  Allies. 
^  Such  sales  were  aided  by  a  working  arrangement 
a  under  which  American  exporters  adopted  practices 

25.  That  pro-British  sentiment  influenced  the  American  posi- 
’  tion  is  admitted  in  The  War  Memoirs  of  Robert  Lansing  (Indi- 

I  anapolis,  Bobbs-Merrill,  1935),  pp.  18  ff.,  128. 

26.  Testimony  of  Henry  L.  Stimson,  U.S.  Senate,  Hearings 
i>8  before  the  Committee  on  Foreign  Relations  on  Neutrality,  Peace 

legislation  and  Our  Foreign  Policy,  part  i,  April  5,  1939,  pp. 
kt  2  ff.;  and  Secretary  Stimson’s  letter  in  The  New  Yor/^  Times, 
17.  September  16,  1939. 

nd  27'  US.  Foreign  Relations,  1914,  supplement,  pp.  216-63,  573i 

574. 


facilitating  the  economic  blockade  of  Germany, 
while  in  return  Britain  made  available  to  the 
United  States  stocks  of  vital  raw  materials  which 
it  controlled.^® 

To  be  sure,  the  United  States  did  protest  to 
•London  over  many  of  the  British  measures. 
Among  other  points  it  expressed  its  dissatisfaction 
with  Britain’s  distortions  of  the  dcxrtrines  of  blcKk- 
ade  and  continuous  voyage,  its  practice  of  diverting 
vessels  to  belligerent  ports  for  search,  and  its  ille¬ 
gal  detention  and  seizure  of  American  vessels  and 
cargoes  destined  for  neutral  nations.^’  The  United 
States  also  complained  of  interference  with  the 
mails,  the  inclusion  of  American  firms  on  the 
British  blacklist,  and  the  refusal  of  the  British 
to  grant  bunker  fuel  to  certain  American  vessels. 
It  expostulated  with  London  regarding  the  ex¬ 
tension  of  contraband  lists.  At  times  the  exchange 
became  warm.  Yet,  because  of  the  general  sympa¬ 
thies  of  the  country,  the  growing  identification  of 
American  and  Allied  economic  interests,  and  the 
desire  not  to  prejudge  its  own  conduct  as  a  pos¬ 
sible  subsequent  belligerent,  the  United  States  mod¬ 
erated  its  protests  and  took  pains  to  prevent  the 
issues  involved  from  provoking  a  serious  crisis.^® 

Very  different  was  the  treatment  accorded  to 
Germany.  The  United  States,  after  failing  to  pro¬ 
test  alone  or  with  other  neutrals  against  the  Bridsh 
military  area  proclaimed  November  3,  1914,  took 
emphatic  exception  to  the  retaliatory  German  zone 
established  three  months  later.  In  correspondence 
with  the  Reich,  the  American  government  based 
its  position  on  the  pre-war  rules  of  blockade  and 
visit  and  search.  Even  though  enemy  ships  might 
be  misusing  neutral  flags  for  protection,  it  de¬ 
clared,  merchantmen  could  not  be  attacked  and 
destroyed  until  their  belligerent  nationality  and 
the  contraband  character  of  their  cargoes  were  de¬ 
termined.  The  American  government  warned  that, 
if  an  American  vessel  or  the  lives  of  American 
citizens  were  destroyed  on  the  high  seas,  Germany 
would  be  held  to  “strict  accountability.”^*  Sub¬ 
marines,  however,  were  too  small,  slow  and  vulner¬ 
able  to  operate  against  shipping  under  the  ordinary 
rules  of  visit  and  search,  or  with  customary  regard 
for  the  safety  of  passengers  and  crew. 

Having  assumed  a  position  from  which  it  could 

28.  Cf.  the  British-American  working  arrangement.  Policy  of 
the  United  States  toward  Maritime  Commerce  in  War,  cited, 
Vol.  II,  p.  14. 

29.  For  a  comprehensive  statement  of  the  American  case 
against  British  interference  with  American  commerce,  cf.  Ameri¬ 
can  note  of  October  21,  1915,  ibid.,  pp.  21-25. 

30.  Cf.  Alice  M.  Morrissey,  The  American  Defense  of  Neutral 
Rights,  1914-1917  (Cambridge,  Harvard  University  Press,  1939), 
pp.  25-48,  78-104. 

31.  U.S.  note  of  February  10,  1915,  Policy  of  United  State* 
toward  Maritime  Commerce  in  War,  cited,  Vol.  il,  p.  52. 
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not  easily  retreat,  the  United  States  defended  it 
for  two  years.  In  the  end,  resumption  of  unre¬ 
stricted  submarine  warfare  in  designated  war 
zones  led  to  a  rupture  of  diplomatic  relations. 
The  sinking  of  merchant  vessels  on  sight,  or  with¬ 
out  making  the  necessary  provision  for  the  safety 
of  passengers  and  crew,  is  undoubtedly  contrary  to 
the  accepted  principles  of  international  law.  Yet 
some  legal  authorities  question  the  validity  of  the 
American  position.  They  maintain  that  the  United 
States  should  not  have  insisted  on  protecting  Amer¬ 
ican  citizens  travelling  on  belligerent  merchantmen, 
and  that  such  citizens,  by  taking  passage  on  ships 
of  warring  powers,  assumed  the  risks  of  their  loca- 
tion.^^  On  the  other  hand,  the  Wilson  Administra¬ 
tion  drew  a  clear  distinction  between  the  irrepar¬ 
able  loss  of  American  lives  as  a  result  of  German 
submarine  activity,  and  the  loss  of  American  prop¬ 
erty,  for  which  compensation  could  later  be  de¬ 
manded,  through  British  blockade  operations.  The 
American  government  held  that  the  sinking  of 
commercial  vessels  without  warning  ran  counter 
to  principles  of  common  humanity.^^ 

The  controversy  was  complicated  by  revival  of 
the  old  practice  of  mounting  guns  on  merchant 
vessels — a  measure  which  exposed  the  unarmored 
submarine  to  the  greatest  danger  if  it  adhered  to 
the  rules  of  visit  and  search.  The  status  of  armed 
belligerent  merchantmen  has  been  the  subject, of 
considerable  dispute.  Some  authorities  maintain 
that  they  should  be  treated  as  warships,  at  least 
for  certain  purposes;  others  contend  that  as  long 
as  they  are  armed  for  defensive  reasons  they  should 
be  regarded  as  peaceful  traders.^^  This  was  the 
view  taken  by  the  United  States,  although  the 
distinction  between  offensive  and  defensive  arma¬ 
ment  clearly  became  meaningless  when  British 
vessels  were  ordered  to  attack  submarines.^’  The 
effect  of  the  American  position,  which  opposed 
sudden  submarine  attacks  on  “defensively”  armed 
merchantmen,  was  to  leave  the  British  hold¬ 
ing  the  trump  cards  in  maritime  warfare.  Secretary 
of  State  Lansing  himself  realized  the  anomaly  in¬ 
herent  in  the  situation,  and  on  January  18,  1916 

32.  Borchard  and  Lage,  Neutrality  for  the  United  States,  cited, 
pp.  177  ff. 

33.  Cf.  War  Memoirs  of  Robert  leasing,  cited,  pp.  iio-ii 
et  passim;  message  of  President  Wilson  to  Congress,  April  2, 
1917,  US.  Foreign  Relations,  igtj,  supplement  1,  pp.  195-203; 
Newton  U.  Baker,  Why  We  Went  to  War  (New  York,  Harper, 
•936),  P-  t6i;  Charles  Seymour,  American  Neutrality  1914- 
igty  (New  Haven,  Yale,  1935),  Chapter  1. 

34.  For  a  survey  of  these  views  and  of  World  War  practice, 
cf.  “Rights  and  Duties  of  Neutral  Sutes  in  Naval  and  Aerial 
War,”  cited,  pp.  224  ff.,  435  ff.,  552-55. 

35.  Cf.  US.  Foreign  Relations,  1914,  supplement,  pp.  611-15: 
Borchard  and  Lage,  Neutrality  for  the  United  States,  cited, 
pp.  88,  95. 


proposed  to  the  Allies  that  they  remove  the  gum 
from  their  commercial  vessels  in  return  for  a 
German  pledge  not  to  torpedo  them  without  first 
providing  for  the  safety  of  persons  on  board.’* 
The  Allies  refused  to  accept  this  plan,  and  Ameri¬ 
can  practice  continued  unchanged.  Most  authorities 
on  international  law  have  cited  the  refusal  of 
the  Netherlands  to  admit  armed  merchantmen  to 
its  ports  as  a  possible  course  of  procedure  for  the 
United  States.’** 

By  making  numerous  if  ineffective  protests 
against  the  British  measures,  while  upholding  its 
contentions  against  Germany  by  force,  the  United 
States  would  seem  to  have  maintained  for  the 
record  its  insistence  on  the  freedom  of  the  seas. 
In  actual  fact,  while  the  British  made  a  few  con¬ 
cessions  on  specific  points,  they  did  not  formally 
recognize  the  legal  validity  of  the  rights  asserted  by 
the  United  States  in  defense  of  its  interests.’^ 
When  this  country  became  a  belligerent,  more¬ 
over,  it  took  measures  which  today  hamper 
its  liberty  of  action  as  a  neutral.  While  the  Ameri¬ 
can  government  did  not  directly  infringe  those 
neutral  rights  for  which  it  had  previously  con¬ 
tended  most  strongly,  it  adopted  and  even  intensi¬ 
fied  many  belligerent  practices  in  this  sphere.  It 
upheld  the  old  limitations  on  blockade  but  assisted 
in  laying  a  mine  barrage  across  the  North  Sea. 
Because  it  had  not  formally  protested  against  ad¬ 
ditions  to  the  contraband  list  and  had  failed  to  re¬ 
strain  belligerents  in  their  presumption  of  hostile 
destination,  the  United  States  was  able  to  adopt 
a  schedule  framed  in  broad  general  terms  rather 
than  one  enumerating  specific  commodities,’® 
with  no  express  distinction  between  the  two  types  of 
contraband.  The  United  States,  moreover,  censored 
mails  in  its  ports  and  encouraged  neutral  vessels 
to  touch  there  for  directions.  Above  all,  it  tight¬ 
ened  coercion  of  neutrals  by  exercise  of  its  own 
sovereign  power,  through  export  and  import  em¬ 
bargoes  and  controls,  bunker  control,  blacklists 
and  the  like.’^ 

American  neutrality  policy  in  1914-1917  was  thus 
characterized  by  a  dual  standard.  Protests  to  the 

36.  Policy  of  the  United  States  toward  Maritime  Commerce  in 
War,  cited,  Vol.  II,  pp.  68  ff. 

36a.  Cf.,  for  example,  letter  of  John  Bassett  Moore,  New  York 
Sun,  September  27,  1939. 

37.  Cf.  Treaties,  etc.  between  the  US.  and  Other  Powers, 
cited,  Vol.  4,  pp.  4256-61;  Charles  Warren,  “Troubles  of  a 
Neutral,”  Foreign  Affairs  (New  York),  April  1934,  p.  387. 

38.  For  the  American  list,  cf.  U.S.  Foreign  Relations,  19181 
supplement  i,  Vol.  II,  pp.  920-21. 

39.  Alice  M.  Morrissey,  “The  United  States  and  the  Rights  of 
Neutrals,  1917-1918,”  American  fournal  of  International  Law, 
January  1937,  pp.  17-30;  Policy  of  the  United  States  toward 
Maritime  Commerce  in  War,  cited,  Vol.  II,  pp.  89  ff. 
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Allies  were  deliberately  blunted  and  adjustments 
were  made  to  avoid  collision,  while  an  attitude  of 
unyielding  firmness  was  assumed  toward  Ger¬ 
many.  Many  American  observers  regard  the  re¬ 
sults  as  highly  unsatisfactory.  Today  some  would 
advocate  a  firm  policy  of  defense  of  neutral  rights 
applied  equally  to  both  sides  in  a  war,  and  an  at¬ 
tempt  by  skillful  diplomacy  to  secure  the  best 
pssible  modus  vivendi  from  both  belligerents  for 
the  treatment  of  American  foreign  trade.  But  since 
championship  of  neutral  rights  involves  the  risk 
of  war,  the  contrary  view  that  the  United  States 
should  voluntarily  renounce  certain  rights  whose 
exercise  would  be  dangerous  has  rapidly  gained 
ground  throughout  the  country.  This  view  is  em¬ 
bodied  to  a  considerable  degree  in  the  Neutrality 
Act  of  1939. 

AMERICAN  NEUTRALITY  IN  I94O 

When  Britain  and  France  declared  war  on 
Germany  on  September  3,  1939,  Congress  had 
only  partially  completed  action  on  the  third  re¬ 
vision  since  1935  of  legislation  designed  to  keep 
this  country  out  of  war.  Under  the  governing  act 
passed  in  1937  and  a  series  of  Executive  proclama- 
I  tions  issued  during  the  first  days  of  the  war,  Amer- 

iicans  were  forbidden  to  engage  in  a  number  of 
activities  considered  undesirable  from  a  national 
point  of  view.  They  were  warned  that  they  could 
not  legally  export  arms,  ammunition  and  imple¬ 
ments  of  war  to  any  of  the  belligerents  or  to 
any  neutral  state  for  transshipment  to  a  bel¬ 
ligerent.  They  were  not  permitted  to  deal  in 
i  the  securities  of,  or  to  extend  loans  and  credits  to, 
I  any  belligerent  state  or  its  agent.  Ordinary  com¬ 
mercial  credits  customarily  used  to  facilitate  busi- 

!ness  transactions  might,  however,  be  granted. 
American  vessels  were  prohibited  from  carrying 
arms  to  any  belligerent  state  or  any  neutral  state 
^  for  transshipment  thereto,  nor  could  they  be  armed, 
i  With  certain  exceptions  determined  by  the  Presi- 

Ident,  it  became  unlawful  for  American  citizens  to 
travel  aboard  belligerent  vessels.  On  October  18, 
1939  belligerent  submarines — but  not  armed  mer¬ 
chant  vessels — were  barred  from  American  ports 
except  in  cases  of  jorce  majeure.^° 

Aside  from  these  restrictions,  Americans  were 
free  to  continue  their  normal  commercial  inter¬ 
course  with  the  belligerents.  Provided  they  did  not 
carry  arms  or  munitions,  American  ships  could 
convey  any  cargo  to  belligerent  or  neutral  ports,  no 

140.  Travel  by  Americans  on  belligerent  vessels  remains  un¬ 
lawful,  anil  submarines  are  still  barred,  under  the  new  law. 
For  proclamations,  cf.  U.S.  Department  of  State,  Bulletin,  Sep- 
tunber  9,  1939,  October  21,  1939,  November  4,  18,  1939. 
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matter  what  the  dangers  involved;  and  they  were 
free  to  transport  munitions  to  a  neutral  in  a  danger 
area."**  Such  American  vessels  might  carry  Ameri¬ 
can  passengers.  There  was  also  nothing  to  prevent 
pyramiding  of  short-term  credits  until  a  crisis  oc¬ 
curred  which  could  only  be  resolved  by  consoli¬ 
dating  the  credits  in  a  loan  or  ceasing  to  trade — a 
dilemma  faced  in  1916.'*^ 

Partly  to  narrow  these  dangerous  gaps  in  existing 
legislation,  but  still  more  to  discuss  the  predomi¬ 
nant  issue  of  repeal  of  the  arms  embargo,**^  a 
special  session  of  Congress  was  convened  on  Sep¬ 
tember  21,  1939.  It  discussed  and  passed  a  revised 
neutrality  law  which  was  signed  by  the  President 
on  November  4.'*'*  Most  of  the  issues  of  policy  raised 
in  the  Congressional  debate  over  the  measure  had 
become  familiar  to  the  American  public  during  the 
Administration’s  attempt  to  enact  a  new  law  in  the 
spring  and  summer  of  1939.'*'*^  After  the  outbreak 
of  war,  the  legality  of  the  arms  embargo  was  also 
subject  to  question.  Advocating  its  repeal.  Pres¬ 
ident  Roosevelt  intimated  and  the  Senate  Foreign 
Relations  Committee  flatly  stated  that  the  very  ex¬ 
istence  of  an  arms  embargo  on  arms  and  mu¬ 
nitions  “is  contrary  to  the  accepted  precepts  of 
international  law.”'*’  Yet  both  precedent  and  the 
overwhelming  weight  of  authority  definitely  sus¬ 
tain  the  view  that  a  state  may,  if  it  wishes,  prohibit 
the  export  of  contraband  of  war.**^  Administration 
supporters,  moreover,  argued  that  the  embargo 
could  not  be  administered  in  an  equitable  or  neu¬ 
tral  manner,  since  under  it  Germany  might  receive 
munitions  transshipped  through  Italy,  the  Soviet 
Union  or  some  other  neutral  country,  while  Britain, 
surrounded  by  water,  could  not  do  so.^*^ 

In  considering  the  arms  embargo,  however,  the 
central  legal  problem  was  posed  by  the  opposition’s 

41.  The  neutral,  in  turn,  might  sell  its  own  arms  to  a  belliger¬ 
ent.  The  State  Department  issued  a  warning  to  American  ship¬ 
ping  of  “special  danger”  in  such  areas.  ll>id.,  October  7,  1939, 
P-  343- 

42.  Cf.  Winthrop  W.  Case,  “Economic  Problems  of  U.S.  Neu¬ 
trality  in  Wartime,”  Foreign  Policy  Reports,  April  15,  1939. 

43.  Cf.  message  of  President  Roosevelt,  Congressional  Record, 
September  21,  1939. 

44.  Public  Resolution  No.  54,  76th  Congress  (H.J.  Res.  306). 
For  text,  cf.  pp.  253-56. 

44a.  Cf.  Stone,  “Will  Neutrality  Keep  U.S.  Out  of  War.’”  cited, 

45.  U.S.,  76th  Congress,  second  session.  Senate  Report  No. 
1155. 

46.  “Rights  and  Duties  of  Neutral  States  in  Naval  and  Aerial 
War,”  cited,  pp.  281-306. 

47.  Speech  of  Senator  Pittman,  Congressional  Record,  October 
t939>  P*  132-  Even  if  the  facts  are  granted,  the  validity  of 

this  argument  is,  to  say  the  least,  doubtful.  The  advocates  of 
repeal  here  contend  that  because  of  its  effects  the  embargo  is 
unneutral.  At  the  same  time  they  defend  the  legality  of  chang¬ 
ing  the  statute  in  wartime  by  denying  that  the  effect  of  the 
change  is  material  as  long  as  it  is  impartial  in  form. 
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contention  that  repeal  while  a  foreign  war  was  in 
progress  would  be  an  unneutral  act  because  it  was 
motivated  by  a  desire  to  assist  one  belligerent/® 
Changes  in  neutrality  regulations,  this  group  main¬ 
tained,  could  be  legally  adopted  during  war  only 
if  their  purpose  was  clearly  to  safeguard  neutral 
rights  and  interests  or  to  fulfill  neutral  duties/^ 
Relaxation  during  war  of  governmental  controls 
originally  adopted  for  these  reasons — such  as  the 
arms  embargo— could  seldom,  if  ever,  be  justified 
under  international  law.  In  the  course  of  the  World 
War  the  United  States  responded  to  German  and 
Austrian  requests  that  it  impose  an  arms  embargo 
with  the  statement  that  “any  change  in  its  own 
laws  of  neutrality . . .  which  would  affect  unequally 
the  relations  of  the  United  States  with  the  nations 
at  war  would  be  an  unjustifiable  departure  from 
the  principle  of  strict  neutrality.”’® 

Despite  this  criticism,  repeal  was  defended  on 
strictly  legalistic  grounds.  Sovereign  neutral  states, 
it  was  asserted,  had  always  retained  the  right  to 
alter  their  policies  during  the  course  of  a  war;  as 
long  as  the  change  applied  in  law  to  all  belligerents 
alike,  the  requirement  of  the  law  was  satisfied. 
No  neutral  could  be  expected  to  equalize  the  ac¬ 
tual  economic  or  military  effects  of  its  actions.  Pro¬ 
ponents  of  repeal  insisted  that  the  intent  of  Con¬ 
gress,  as  revealed  in  official  documents  such  as  the 
preamble  of  the  Act,  was  not  to  assist  one  side 
but  simply  to  preserve  American  neutrality  and 
security — a  desire  reflected  in  the  cash-and-carry 
provisions  of  the  Act,  which  in  one  sense  aids  Ger¬ 
many  by  diminishing  the  ability  of  Britain  and 
France  to  trade  freely  with  this  country.’^  ’^ 

PROVISIONS  OF  THE  LAW 

At  the  head  of  the  Act  stands  a  preamble  under 
which  the  United  States,  despite  the  voluntary  re¬ 
strictions  it  imposes  on  its  nationals,  reserves  all 
rights  and  privileges  under  international  law.’® 
The  principal  provisions  of  the  resolution  may  be 
listed  as  follows: 

48.  CL  letters  of  Charles  Cheney  Hyde  and  Philip  C.  Jessup, 
TAe  New  York,  Titnei,  September  21,  October  5,  1939;  Speech 
of  Edwin  Borchard,  printed  in  Congressional  Record,  October 
23. 1939.  PP-  1239-41- 

49.  Cf.  “Rights  and  Duties  of  Neutral  States  in  Naval  and 
Aerial  War,”  cited,  pp.  316-29. 

50.  VS.  Foreign  Relations,  1915,  supplement,  p.  162.  Excep¬ 
tions  were  justified  only  for  the  protection  of  a  neutral's  own 
rights;  it  was  stated  that  “the  right  and  duty  to  determine  when 
this  necessity  exists  rests  with  the  neutral,  not  with  a  belligerent.” 
Ibid.,  p.  797- 

51-57.  On  these  and  other  arguments,  cf.  address  of  James  W. 
Ryan,  in  Congressional  Record,  October  11,  1939,  pp.  585-89; 
letter  of  Henry  Breckenridge,  The  New  York  Times,  October 
1.  1939- 

58.  A  point  stressed  by  Secretary  Hull,  U.S.  Department  of 
Sute,  Bulletin,  September  16,  1939,  P-  245. 


Proclamation  of  State  of  War  (Section  i).  When¬ 
ever  the  President,  “or  the  Congress  by  concurrent 
resolution,  shall  find  that  there  exists  a  state  of  war  be¬ 
tween  foreign  states,  and  that  it  is  necessary  to  pro¬ 
mote  the  security  or  preserve  the  peace  of  the  United 
States  or  to  protect  the  lives  of  citizens  of  the  United 
States,”  the  President  shall  issue  a  proclamation  nam¬ 
ing  the  states  involved.  Other  states  are  added  as  they 
become  involved  in  the  war.  The  arms  embargo  pro¬ 
visions  of  the  1937  Act,  applying  to  both  war  and  civil 
strife,  are  eliminated. 

The  qualifying  phraseology  of  this  section  now  per¬ 
mits  the  open  recognition  of  a  state  of  war  abroad 
without  the  necessity  for  applying  the  Act.  Such  a  situ¬ 
ation  might  occur  in  the  case  of  a  local  land  war  be¬ 
tween  two  small  and  distant  states,  or  even  in  such 
an  instance  as  the  Sino-Japanese  or  Soviet-Finnish 
“war,”  where  invocation  of  the  Act  may  be  deemed 
contrary  to  American  interests.  On  the  other  hand, 
Congress  now  shares  responsibility  with  the  President 
for  bringing  the  Act  into  operation.  Whether  a  Presi¬ 
dent  can  be  forced  by  Congressional  resolution  to  act 
in  a  matter  of  foreign  affairs,  however,  is  a  moot  ques¬ 
tion  in  constitutional  law.’^ 

Combat  Areas  (Section  3).  Should  the  President 
thereafter  find  “that  the  protection  of  citizens  of  the 
United  States  so  requires,”  he  shall  prcKlaim  combat 
areas  into  or  through  which  no  American  citizen  or 
vessel  may  proceed.  These  areas  may  apply  to  surface 
vessels,  aircraft  or  both.  Violation  of  this  provision  is 
punishable  by  fine  and  imprisonment.  Combat  areas 
may  be  altered  or  abolished  at  the  President’s  dis¬ 
cretion. 

Full  discretion  to  proclaim  combat  areas  was  vested 
in  the  President  because  of  general  agreement  that 
only  the  Executive  possesses  the  knowledge  and  the 
power  of  quick  action  needed  to  demarcate  danger 
zones.  The  combat  area  proclaimed  by  President 
Roosevelt  on  November  4,  1939  includes  the  waten 
shaded  on  the  map  opposite.^'^* 

Commerce  with  States  Engaged  in  Armed  Con¬ 
flict  (Section  2).  Once  the  Act  is  invoked,  it  is  un¬ 
lawful  “for  any  American  vessel  to  carry  any  pas¬ 
sengers  or  any  articles  or  materials  to  any  belligerent” 
— with  certain  exceptions  listed  in  the  following  para¬ 
graphs.  It  is  likewise  illegal — with  exceptions — to  ex¬ 
port  or  transport  to  any  belligerent,  on  any  vessd, 
“any  articles  or  materials  (except  copyrighted  articles 
or  materials)  until  all  tight,  title,  and  interest  therein 
shall  have  bwn  transferred”  to  a  foreign  organization 
or  national.  Losses  in  connection  with  the  sale  or 
transfer  of  title  of  such  articles  or  materials  shall  not 
be  made  the  basis  of  a  claim  put  forward  by  the 
United  States  government.  This  provision  precludes 
American  diplomatic  representations  on  Ixhalf  of 
Americans  who  extend  credit  to  belligerent  nationals. 

59.  For  discussion,  cf.  Congressional  Record,  October  25,  I939i 
pp.  1383-85;  ibid.,  October  9,  1939,  pp.  413-16. 

60-61.  For  textual  description,  cf.  U.S.  Department  of  State, 
Bulletin,  November  4,  1939,  pp.  454-56. 
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Americans  on  or  over 
lakes,  rivers,  and  inland 
waters  bordering  on  the 
United  States.”  Thus,  nor¬ 
mal  trade  relations — except 
for  the  munitions  traffic — 
continue  in  most  respects 
unchanged  between  the 
United  States  and  Cana¬ 
dian  citizens  and  private 
enterprises  not  acting  on  be¬ 
half  of  a  belligerent  govern¬ 
ment.  They  are  also  main- 
uined  with  persons  in  bel¬ 
ligerent  as  well  as  neutral 
territory  over  most  of  the 
rest  of  the  earth’s  surface. 

American  and  neutral  vessels  may  carry  articles  other  a  specific  prohibition  prevents  the  sale  on  credit  of 
than  munitions  without  previous  transfer  of  tide,  as  arms,  ammunition  and  implements  of  war  to  any  per- 
well  as  mail  and  passengers,  to  any  Atlantic  port  south  son  whatever  in  a  belligerent  state.^^ 
or  west  of  the  broken  line  on  the  accompanying  map, 

and  to  any  port  on  the  Pacific  or  Indian  oceans  or  their  Unlawful  Use  of  the  American  Flag.  It  is  de- 
dependent  waters.  But  American  vessels  may  not  enter  dared  unlawful  for  foreign  vessels  to  use  the  American 
a  combat  area  under  any  circumstances.  flag  or  distinctive  American  markings.  An  offending 

In  the  Nonh  Atlantic,  north  and  east  of  the  broken  f'*”"  American  territorial  waters  for 

line  hot  outside  the  combat  area,  and  in  the  Mediter-  This 

lanean,  normal  trade  may  in  general  be  carried  on  “  iM'nded  to  diKouragethe  systemattc  mis- 

with  neutrals  such  as  Spain  or  Norway  (at  Bergen  or  ““  '*'?  American  flag  by  belligerent  merchantmen 

more  northerly  ports).  American  vessels,  however,  may  ““  pr^aice  adopted  by  Migerents  rn  the  World  War, 

not  carry  cargo  or  passengers  to  belligerent  territory  «  difficult  for  German  submarine 

situated  in  this  region.  Sucb  territory  il  designated  by  commanders  to  spare  American  vessels  It  ts  doubtful 
Ihecrosshatehed  portions  of  the  map.«  <1k  Penalty  enacted  is  sufficierltly  severe  to  put 

an  end  to  abuse  of  the  neutral  flag.  A  more  effective 

Financial  Transactions.  While  a  state  of  war  is  measure  might  be  to  forbid  offending  merchantmen  to 

declared  to  exist,  Americans  may  not  “purchase,  sell  enter  American  ports  for  the  duration  of  the  war  or,  if 

or  exchange  bonds,  securities,  or  other  obligations  of  misuse  of  neutral  flags  were  authorized  or  per- 
the  government  of  any  state  named  in  such  proclama-  naitted  by  a  belligerent,  to  bar  American  ports  to  all 
tion,”  or  of  any  political  subdivision  or  person  acting  vessels  of  that  belligerent.^^  One  difficulty  here  is 

in  its  behalf,  if  the  obligations  are  issued  after  the  date  impossibility  of  directly  preventing  any  action  com- 

of  such  proclamation.  Nor  may  they  “make  any  loan  naitted  outside  the  jurisdiction  of  the  United  States.^* 

or  emend  any  credit”  (except  for  communications  Miscellaneous  Provisions.  Most  of  these  have  been 
cWges)  to  any  such  government,  political  o“^'mon, 

in  some  cases 

or  pe«n  Renewal  or  ad|US  ment  of  extsf^  mdebted-  ^  ss 

ness  IS,  however,  specifically  jjermitted.  This  section 

permits  unlimited  extension  of  credit  to  private  in-  ^3-  Cf.  Department  of  State,  Bulletin,  September  9,  1939,  p. 
dividuals  or  enterprises  in  belligerent  states  provided  November  25,  1939,  P-  588;  Commerce  Reports.  Decern- 

they  are  not  acting  in  behalf  of  their  governments;  but  DuL  of  Neutral  Sutes  in  Naval  and  Aerial 

/Wd.,  cf.  also  November  18,  1939,  pp.  551-53;  U.S.  Depart-  War,  citrf,  pp.  353  59. 
ment  of  Commerce,  Commerce  Reports,  November  18,  1939,  °5-  For  discussion  of  this  point,  cf.  Congressional  Record.  Oc- 

pp.  1056-58;  November  25,  1939,  p.  1082.  Also  Department  of  tober  26,  1939,  pp.  1469-73. 

State  map,  revised  December  6,  1939.  66.  Cf.  text  of  Act,  pp.  253-56. 


Corun^ 


'^Btemudo 


Based  on  U.S.  Department  of  State  map. 

Map  illustrating  restrictions  on  trade  and  travel  by  Ameri- 
ican  citizens  and  vessels  imposed  by  the  Neutrality  Act  of 
1939  and  proclamations  and  regulations  issued  thereunder. 
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AMERICAN  NEUTRALITY  AND  MARITIME  RIGHTS 


PROBLEMS  OF  THE  NEW  NEUTRALITY 

I£  the  arms  embargo  issue  is  disregarded,  the 
new  neutrality  law  is  seen  to  embody  far  stricter 
curbs  on  the  assertion,  by  the  Executive,  of  Amer¬ 
ican  neutral  rights  than  those  which  existed  at  the 
outbreak  of  hostilities  or  at  any  previous  time  in 
this  country’s  recent  history.  The  relatively  small 
scope  of  Presidential  discretion  allowed  under  the 
law  was  indeed  the  political  price  paid  for  elimina¬ 
tion  of  the  ban  against  shipment  of  munitions  to 
belligerents.'^^  Yet  it  is  not  to  be  supposed  that 
the  legislation  places  trade  with  belligerents  on  a 
complete  “cash-and-carry”  basis,  nor  that  it  ends 
the  possibility  of  dangerous  incidents  involving 
American  shipping.  Absolute  safeguards  against 
involvement  cannot  be  gained  except  by  absolute 
political  and  economic  isolation.  The  underlying 
purpose  of  existing  legislation  is  much  more  re¬ 
stricted.  It  is  designed  to  avoid  legal  contro¬ 
versies  over  maritime  warfare,  the  growth  of  an 
unchecked  economic  boom  based  on  the  sale  of 
supplies  to  states  at  war,  and  the  development  of 
intimate  financial  relations  with  belligerents — all 
factors  widely  believed  to  have  been  responsible  for 
America’s  entrance  into  the  last  conflict.  At  the 
same  time,  the  NeutraUty  Act  is  framed  to  permit 
heavy  purchases  by  the  Allies  in  the  American 
market,  and — what  is  highly  important — to  reduce 
to  a  minimum  interference  with  all  trade  and  ship¬ 
ping  not  considered  dangerous. 

Because  of  this  combination  of  possibly  contra¬ 
dictory  aims  the  new  law,  with  its  complex  and 
vague  phraseology,  is  proving  diflicult  to  admin¬ 
ister.  As  one  example,  the  technical  provisions  re¬ 
garding  methods  for  the  transfer  of  title  have 
been  productive  of  confusion  and  supplementary 
official  interpretation.^®  The  Administration  was 
also  embarrassed  by  the  unsuccessful  attempt  to 
secure  government  permission  for  the  operation  of 
American  vessels  in  danger  areas,  through  the  de¬ 
vice  of  transferring  them  to  Panamanian  registry 
while  retaining  American  ownership.^^’^®  In  this 
matter,  as  in  others  affected  by  the  new  Act,  there 
is  an  implicit  conflict  between  the  normal  search 
for  profitable  fields  of  economic  activity  and  the 
restrictive  stipulations  of  the  law. 

67.  Cf.  Stone,  "Will  Neutrality  Keep  U.S.  Out  of  War?”  cited, 
p.  174. 

68.  Cf.  Christian  Science  Monitor  (Boston),  November  18, 
1939;  Commerce  Reports,  November  18,  1939,  p.  1058;  U.S. 
Department  of  State,  Bulletin,  November  25,  1939;  The  New 
Yorl(  Times,  November  30,  December  10,  1939. 

69-70.  On  the  general  problem  of  shipping  under  the  Act,  cf. 
statement  of  Senator  Bailey,  Congressional  Record,  October  12, 
1939,  pp.  647-49  (including  an  unnoticed  reference  to  transfer 
of  registry),  652-60;  October  19,  1939,  pp.  1023  ff.,  1049-50; 
October  24,  1939,  PP-  *^93  New  Yorl(  Timet,  October 

8,  10,  1939. 


The  handling  of  the  shipping  controversy- 
where  the  spirit,  not  the  letter,  of  the  law  was  at 
issue  —  foreshadows  the  extent  to  which  Executive 
decisions  on  day-to-day  matters  will  influence  the ) 
neutrality  policy  of  the  United  States  as  a  whole, 
despite  the  most  stringent  legislation.  Where  dis-  p 
cretion  is  specifically  vested  in  the  President,  as  in 
the  determination  of  combat  areas  and  in  general 
administration,  the  importance  of  his  findings  is 
obvious.  Where  “loopholes”  exist  in  the  Act  itself, 
the  attitude  of  the  State  Department,  in  case  difii-  [ 
culties  should  arise,  will  prove  crucial.  Opportuni- 1 
ties  for  carrying  on  war  trade  without  violating  | 
the  Act  are  numerous.  American  vessels  may  be  [ 
attacked  while  proceeding  to  points  just  outside  I 
the  combat  area — such  as  Bergen,  Norway,  or  | 
Coruna,  Spain — with  cargoes  for  transshipment  to  I 
belligerents.  American  business  enterprises  may  P 
apparently  utilize  wholly  owned  foreign  subsidi-  f 
aries  in  belligerent  countries  to  circumvent  the 
transfer  of  title  requirements,  so  that  they  do  in  i 
fact  retain  an  interest  in  American  exports.  Ex-  [ 
cept  for  munitions  sales,  Americans  may  extend  1 
unlimited  credit  to  private  corporations  abroad  I 
for  the  purpose  of  financing  sales  to  countries  at  I 
war,  provided  only  that  the  corporations  are  not  [ 
acting  on  behalf  of  a  belligerent  government.’’ 

It  remains  uncertain,  moreover,  whether  United  I 
States  government  corporations,  such  as  the  Re-  1 
construction  Finance  Corporation  and  the  Export-  f 
Import  Bank,  may  advance  credits  to  belligerent 
nations.  Senator  Pittman  has  asserted  that,  in  the 
opinion  of  the  Act’s  sponsors,  these  institutions  are 
included  among  the  “persons”  who  cannot  make 
loans  to  foreign  governments.  Yet  an  amendment  | 
by  Senator  Taft  to  prevent  these  organizations,  as  f 
well  as  the  government  itself  and  the  Federal  Re¬ 
serve  Banks,  from  lending  to  a  belligerent  was  re-  ^ 
jected  by  the  Senate.’^  Other  “loopholes”  may  con-  e 
ceivably  be  utilized  for  evading  the  ban  on  loans.”  , 
In  all  these  instances  the  Administration,  by  its 
leadership,  must  set  the  limits  within  which  trade  | 
and  economic  assistance  to  countries  at  war  will  i 

71.  But  losses  may  not  become  the  basis  of  a  diplomatic  claim.  > 
Some  observers  believe  that  this  “loophole”  clears  the  way  for 
large-scale  evasion  of  the  cash-and-carry  plan,  although  Senator 
Pittman  has  stated  that  95  per  cent  of  the  trade  with  belligerents  . 
would  have  to  be  conducted  on  a  cash  basis.  Cf.  statement  of  | 
Allen  W.  Dulles,  New  Yorl(  Herald  Tribune,  November  Hi 
1939;  Congressional  Record,  October  27,  1939,  pp.  1647-55. 

72.  Congressional  Record,  October  27,  1939,  p.  1655;  Octobe 

26,  1939,  pp.  1503-04.  Under  international  law  a  neutral  govern-  ‘ 
ment  cannot  itself  lend  money  to  a  belligerent  state.  The  $iOi' 
000,000  loan  of  the  Export-Import  Bank  to  Finland,  announced 
December  10,  1939,  was  apparently  considered  legitimate  b^ 
cause  the  United  States  had  not  admitted  the  existence  of  a  sOte 
of  war  and  because  the  transaction  in  any  case  was  not  one 
directly  between  government  and  government.  •' 

73.  Ibid.,  pp.  1495-97;  Cktober  27,  1939,  p.  1650. 
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be  confined.  Both  the  difficulty  and  the  importance 
of  this  task  are  increased  because  of  the  rapidity 
)  with  which  the  belligerents  have  flouted  the  tra- 
'  ditional  rights  of  neutrals. 


the  collapse  of  NEUTRAL  RIGHTS 

From  the  very  outset  of  the  conflict  the  United 
States  has  been  confronted  with  a  series  of  acts 
indicating  that  the  belligerents  would  show  scant 
respect  for  the  orthodox  rules  of  international  law. 
On  September  3,  1939  the  British  steamship 
Athenia,  carrying  1,400  passengers  of  whom  half 
were  Americans  returning  from  Europe,  was  sunk 
far  from  shore  with  a  loss  of  thirty  American  lives, 
probably  by  torpedo  attack.’**  Ten  days  later  two 
more  Americans  were  drowned  when  the  Nor¬ 
wegian  ship  Rondo  struck  a  mine  off  the  Dutch 
coast.”  The  losses  of  neutral  shipping  have  stead¬ 
ily  increased.  Although  no  American  vessel  has 
been  sunk,  many  British,  French  and  neutral  ves¬ 
sels  have  been  torpedoed  by  German  submarines — 
some,  it  is  reported,  in  violation  of  the  permanent 
rules  established  in  Article  22  of  the  London  Naval 
Treaty  of  1930,  to  which  Germany  has  adhered. 
The  treaty  subjects  submarines  to  the  same  rules 
of  visit  and  search  as  surface  warships  and  specifi¬ 
cally  forbids  them  to  sink  non-resisting  merchant¬ 
men  without  first  placing  passengers  and  crew  in 
a  place  of  safety.’^  Aircraft  which  bomb  merchant 
vessels  arc  still  less  likely  to  observe  such  rules. 

With  respect  to  trade,  the  neutrals  have  fared  no 
better.  The  belligerents  have  issued  contraband 
lists  in  broad,  general,  all-inclusive  terms  similar 
to  those  of  the  American  schedule  of  1917;  and  in 
practice  the  distinction  between  absolute  and  con¬ 
ditional  contraband  has  been  reduced  to  the  van¬ 
ishing  point.”  While  no  legal  blockade  has  been 
formally  declared,  the  economic  blcKkade  of  Ger¬ 
many  has  been  prosecuted  with  full  vigor.  The 
British  government  promptly  established  contra¬ 
band  control  bases  at  Kirkwall  (Orkney  Islands), 
Weymouth  and  the  Downs  in  the  United  King¬ 
dom,  and  also  at  Gibraltar  and  Haifa.  Other  con¬ 
trol  ports  have  since  been  added.  Vessels  bound 


74-  Cf.  U.S.  Department  of  State,  Bulletin,  September  9,  1939, 
I  pp.  327-29;  November  4,  1939,  p.  460. 

7J-  Ibid.,  September  33,  1939,  p.  284. 

76.  Germany  agreed  to  observe  these  rules  on  November  23, 
■93(1  U.S.  Department  of  State,  Treaty  Information,  Bulletin 
lio.  88,  January  1937,  p.  9;  for  treaty  provision,  cf.  Treaties, 
rtf.  of  the  United  States,  cited,  Vol.  4,  p.  5281. 

77.  For  British  contraband  list,  cf.  Commerce  Reports,  Septern- 
^  b(r  16,  1939,  p.  842,  France  and  New  Zealand  have  adopted 
i  deniical  schedules.  U.S.  Department  of  State,  Bulletin,  Novem- 

Iw  18,  1939,  pp.  555-57.  For  the  German  list,  cf.  ibid.,  Sep- 
j  tember  23,  1939,  p.  285.  On  October  i  Germany  declared  wood 
i  products  contraband,  thus  extending  its  control  over  a  principal 
j  Sandinavian  export.  The  New  York.  Times,  October  2,  1939. 


for  enemy  territory  or  neutral  countries  from 
which  goods  might  conveniently  be  forwarded  to 
Germany  were  “urgently  advised”  to  call  volun¬ 
tarily  at  one  of  these  bases;  those  which  fail  to  do 
so  have  been  diverted  to  a  control  port  for  examina¬ 
tion  of  cargo.  No  contraband  “having  either  im¬ 
mediately  or  ultimately  an  enemy  destination”  is 
being  permitted  to  proceed.’®  By  November  16, 
1939  at  least  48  American  vessels  had  been  detained 
by  belligerents  for  examination  of  papers  or  cargo, 
and  the  great  majority  had  been  held  for  a  time  in 
British  or  French  ports.’^  The  Germans  have  ap¬ 
plied  a  similar  system  in  the  Baltic.  On  Decem¬ 
ber  I,  moreover,  the  British  placed  in  operation, 
without  public  objection  from  the  State  Depart¬ 
ment,  a  “navicert”  systeni  expediting  approved 
American  shipments  to  ten  European  neutral  coun¬ 
tries.  Measures  such  as  this,  subjecting  trade  be¬ 
tween  neutrals  to  belligerent  control,  appear  to  be 
illegal;  but,  failing  effective  protest  by  the  United 
States  government,  they  are  a  practical  necessity  if 
American  trade  with  Europe  is  not  to  be  com¬ 
pletely  disorganized.*® 

Britain  and  France  have  also  begun  to  apply 
pressure  on  neutrals  by  virtue  of  sovereign  right. 
Both  exports  of  vital  materials  and  necessary  im¬ 
ports  are  subject  to  centralized  control®* — a  devel¬ 
opment  permitting  the  belligerents  not  only  to 
stem  the  flow  of  certain  commodities  to  the  enemy 
but  also  to  employ  their  economic  weight  or 
monopoly  power  for  general  purposes  of  policy. 
Already,  for  instance,  Britain’s  command  of  Em¬ 
pire  wool  supplies  is  causing  anxiety  among 
American  interests  seeking  adequate  stocks.®^  To 
complete  their  adoption  of  World  War  measures, 
the  British  have  even  revived  the  blacklist  of 
enterprises  in  neutral  countries — although  without 
including  any  American  firms,  at  least  in  the  pub¬ 
lished  accounts.®^  Both  belligerents  are  once  more 
negotiating  economic  agreements  with  the  Scandi¬ 
navian  neutrals,  Belgium  and  Holland  to  supply 

78.  The  Times  (London),  September  9,  1939.  Mail  and  pas¬ 
sengers  have  also  been  removed  from  neutral  vessels.  For 
American  protest  on  the  illegal  censorship  of  the  mails,  cf.  The 
New  York  Times,  January  3,  1940.  It  will  be  interesting  to  note 
the  attitude  of  the  State  Department  if  an  American  vessel  bound 
for  Bergen,  Norway,  should  be  diverted  for  examination  into  a 
British  control  port  situated  within  the  combat  area  proclaimed 
by  President  Roosevelt. 

79.  U.S.  Department  of  State,  Bulletin,  November  18,  1939, 
P.  557-  From  September  i  to  November  25,  1,300  ships  in  all 
were  examined  by  the  British  contraband  authorities. 

80.  Professor  Edwin  Borchard,  New  York  Herald  Tribune, 
December  10,  1939. 

81.  Cf.  The  Times,  September  5,  6,  1939;  Commerce  Reports, 
November  4,  1939,  p.  991;  September  23,  1939,  p.  862. 

82.  Cf.  The  New  York  Times,  December  lo,  1939. 

83.  For  text  of  lists,  cf.  The  New  York  Times,  September  26, 
October  5,  1939. 
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goods  for  the  domestic  needs  of  the  neutral  coun¬ 
tries  in  exchange  for  their  products.®'* 

The  strain  on  innocent  neutrals  was  increased 
late  in  November  1939,  when  Germany’s  counter¬ 
blockade  of  Britain  was  intensified,  without  prior 
notification,  by  the  sowing  of  magnetic  mines 
which  took  heavy  toll  of  neutral  as  well  as  belliger¬ 
ent  shipping  on  the  converging  trade  routes  to  the 
United  Kingdom.  Both  sides  had  of  course  begun 
to  lay  mines  from  the  start,  and  the  Germans  had 
notified  shipping  of  danger  areas  in  the  entrances 
to  the  Baltic.®^  The  new  German  mine  campaign 
was  defended  in  Berlin  on  the  ground  that,  with 
the  institution  of  the  British  convoy  system,  such 
mines  could  not  be  said  to  be  directed  “solely” 
against  merchant  shipping;  that  in  any  case  Ger¬ 
many  had  ratified  the  Hague  Convention  on  mines 
with  a  specific  reservation  regarding  this  point;  and 
that  the  Convention  obligated  a  belligerent  to  inform 
shippers  of  the  danger  zones  only  “as  soon  as  mili¬ 
tary  exigencies  permit.”®*^  Whatever  the  validity  of 
these  contentions,  the  British  reply  was  scarcely 
more  satisfactory.  Adopting  a  measure  anticipated 
and  discussed  in  the  press  since  the  outbreak  of 
war,  the  Allies — who  justified  their  action  as  a  re¬ 
prisal  for  German  submarine  and  mine-laying  war¬ 
fare — announced  that  goods  of  German  origin  or 
owned  by  Germans  would  be  liable  to  seizure  if 
loaded  on  merchant  ships  after  December  4, 
1939.®^  This  blockade  of  German  exports,  similar 
to  that  put  in  force  by  Britain  on  March  ii,  1915, 
evoked  strenuous  protests  from  a  number  of  neu¬ 
tral  powers.®’*  The  British,  however,  refused  to 
alter  their  stand,  although  declaring  their  willing¬ 
ness  to  make  minor  adjustments  to  meet  especially 
pressing  needs  for  German  products. 

CONCLUSION 

These  developments  are  hardly  such  as  to  en¬ 
courage  the  United  States  or  any  other  neutral. 

84.  The  signature  of  a  war  trade  agreement  between  Britain 
and  Sweden  was  announced  on  December  27,  1939.  Ibid.,  De¬ 
cember  28,  1939. 

85.  The  New  Yorh  Times,  September  ii,  1939.  One  factor  ac¬ 
counting  for  the  rapid  adoption  of  such  severe  measures  against 
neutral  shipping  is  undoubtedly  the  passage  of  the  Neutrality 
Act  of  1939,  which  to  a  large  extent  frees  the  warring  powers 
from  the  danger  of  an  incident  involving  American  lives  and 
property.  Cf.  Allen  W.  Dulles,  “Cash  and  Carry  Neutrality,” 
Foreign  Affairs,  January  1940,  p.  188. 

86.  Volkischer  Beobachter  (Berlin),  November  24,  1939.  For 
the  Convention,  cf.  above,  p.  243. 

87.  Cf.  British  Order  in  Council,  November  28,  1939,  The 
Times,  November  29,  1939. 

87a.  For  the  American  represenutions,  cf.  U.S.  Department  of 
State,  Press  Release  No.  669,  December  8,  1939. 


The  law  of  neutrality  which,  after  its  eclipse  in  the 
Napoleonic  Wars,  had  reappeared  in  strengthened 
form  may  prove  unable  to  withstand  the  strain  of 
two  closely  spaced  attacks  against  it  like  those  of 
1914  and  today.  In  many  respects,  its  disappearance 
would  be  regrettable.  For  the  decay  of  a  well- 
defined  standard  of  intercourse  between  belliger¬ 
ents  and  neutrals  can  only  intensify  the  clash  of 
their  interests.  In  such  a  situation  the  neutral  is 
forced  to  choose  between  abject  surrender  to  bel¬ 
ligerent  pretensions — which  is  repugnant  to  any 
sovereign  power — or  a  strong  defense,  by  economic 
or  military  pressure,  of  its  own  freedom  of  action 
and  opportunity  for  profitable  trade — which  may 
mean  war. 

Under  the  Neutrality  Act,  the  Administration’s 
policy  has  in  most  respects  inclined  toward 
acquiescence.  Yet  it  is  still  too  early  to  determine 
just  how  far  the  United  States  will  move  in  this 
direction.®®  At  least  for  the  diplomatic  record  it  is 
likely  to  support  all  rights  not  specifically  waived 
under  existing  law.  It  will  undoubtedly  strive  to 
implement  its  hemispheric  security  by  promoting 
a  common  neutrality  policy  for  the  Americas,  based 
on  the  deliberations  of  the  American  Foreign 
Ministers  at  Panama  City  from  September  23  to 
October  3,  1939.®^  The  strain  on  American  neutral¬ 
ity  will  in  all  probability  grow  as  time  passes,  not 
only  because  of  the  increasing  exactions  of  bel¬ 
ligerents  but  also  because  of  American  sympathies 
in  overseas  conflicts.  Already  the  feelings  of  the 
country  as  a  whole  are  clearly  indicated  by  repeal 
of  the  arms  embargo  after  the  outbreak  of  war; 
the  President’s  refusal  to  receive  belligerent  sub¬ 
marines  in  our  ports  while  admitting  armed  mer¬ 
chantmen;  and  the  attention  devoted  to  a  single 
ship  seizure  by  the  Germans — the  City  of  Flint 
episode — as  compared  with  the  almost  unnoticed 
detention  for  investigation  of  scores  of  American 
vessels  by  the  British.  To  aid  a  favored  belligerent 
or  a  victim  of  aggression  without  overstepping  the 
limits  of  formal  neutrality  is  a  highly  difficult 
undertaking  which  may  entail  serious  risks.  Yet 
it  need  not  lead  inevitably  to  war.  In  the  last  analy¬ 
sis,  the  decisive  factors  in  the  situation  arc  likely 
to  be  the  knowledge  and  self-control  of  the  Ameri¬ 
can  public  and  the  diplomatic  skill  of  the  Ad¬ 
ministration. 

88.  The  policy  of  the  United  States  in  si)ecific  cases  invoK- 
ing  its  interests  as  a  neutral  in  the  present  European  war  wil 
be  discussed  in  forthcoming  issues  of  Foreign  Policy  Reports. 

89.  The  most  important  result  of  this  meeting  was  the  Deciw- 
tion  of  Panama,  proclaming  the  inherent  right  of  the  Amentai 
republics  to  conserve  a  sea  zone  hundreds  of  miles  wide  fro 
from  hostile  acts.  Cf.  U.S.  Department  of  State,  Bulletin,  Ot- 
tober  7,  1939,  pp.  331-33. 
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APPENDIX 

THE  NEUTRALITY  ACT  OF  1939 


[Public  Resolution — No.  54 — 76TH  Congress] 
[Chapter  2 — id  Session] 

[H.  J.  Res.  306] 

JOINT  RESOLUTION 

To  preserve  the  neutrality  and  the  peace  of  the  United  States 
and  to  secure  the  safety  of  its  citizens  and  their  interests. 

Whereas  the  United  States,  desiring  to  preserve  its  neutrality 
in  wars  between  foreign  states  and  desiring  also  to  avoid  in¬ 
volvement  therein,  voluntarily  imposes  upon  its  nationals  by 
domestic  legislation  the  restrictions  set  out  in  this  joint  resolu¬ 
tion;  and 

Whereas  by  so  doing  the  United  States  waives  none  of  its 
own  rights  or  privileges,  or  those  of  any  of  its  nationals, 
under  international  law,  and  expressly  reserves  all  the  rights 
and  privileges  to  which  it  and  its  nationals  are  entitled  under 
the  law  of  nations;  and 

Whereas  the  United  States  hereby  expressly  reserves  the  right 
to  repeal,  change  or  modify  this  joint  resolution  or  any  other 
domestic  legislation  in  the  interests  of  the  peace,  security  or 
welfare  of  the  United  States  and  its  people:  Therefore  be  it 

Resolved  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled, 

PROCLAMATION  OF  A  STATE  OF  WAR 
BETWEEN  FOREIGN  STATES 

Section  i.  (a)  That  whenever  the  President,  or  the  Con¬ 
gress  by  concurrent  resolution,  shall  find  that  there  exists  a  state 
of  war  between  foreign  states,  and  that  it  is  necessary  to  pro¬ 
mote  the  security  or  preserve  the  peace  of  the  United  States  or 
to  protect  the  lives  of  citizens  of  the  United  States,  the  President 
shall  issue  a  proclamation  naming  the  states  involved;  and  he 
shall,  from  time  to  time,  by  proclamation,  name  other  states 
as  and  when  they  may  become  involved  in  the  war. 

(b)  Whenever  the  state  of  war  which  shall  have  caused  the 
President  to  issue  any  proclamation  under  the  authority  of  this 
section  shall  have  ceased  to  exist  with  respect  to  any  state 
named  in  such  proclamation,  he  shall  revoke  such  proclamation 
with  respect  to  such  state. 

COMMERCE  WITH  STATES  ENGAGED  IN 
ARMED  CONFLICT 

Sec.  2.  (a)  Whenever  the  President  shall  have  issued  a 
proclamation  under  the  authority  of  section  i  (a)  it  shall  there¬ 
after  be  unlawful  for  any  American  vessel  to  carry  any  passen¬ 
gers  or  any  articles  or  materials  to  any  state  named  in  such 
proclamation. 

(b)  Whoever  shall  violate  any  of  the  provisions  of  subsection 
(a)  of  this  section  or  of  any  regulations  issued  thereunder  shall, 
upon  conviction  thereof,  be  fined  not  more  than  $50,000  or 
imprisoned  for  not  more  than  five  years,  or  both.  Should  the 
violation  be  by  a  corporation,  organization,  or  association,  each 
officer  or  director  thereof  participating  in  the  violation  shall  be 
liable  to  the  penalty  herein  prescribed. 

(c)  Whenever  the  President  shall  have  issued  a  proclamation 
under  the  authority  of  section  i  (a)  it  shall  thereafter  be  un¬ 
lawful  to  export  or  transpiort,  or  attempt  to  export  or  transport, 
or  cause  to  be  exported  or  transported,  from  the  United  States 
<0  any  state  named  in  such  proclamation,  any  articles  or 
materials  (except  copyrighted  articles  or  materials)  until  all 
fight,  title,  and  interest  therein  shall  have  been  transferred  to 
some  foreign  government,  agency,  institution,  association,  part- 
nership,  corporation,  or  national.  Issuance  of  a  bill  of  lading 
under  which  title  to  the  articles  or  materials  to  be  exported  or 
tfansported  passes  to  a  foreign  purchaser  unconditionally  upon 
die  delivery  of  such  articles  or  materials  to  a  carrier,  shall 
constitute  a  transfer  of  all  right,  title,  and  interest  therein 
*dthin  the  meaning  of  this  subsection.  The  shipp)er  of  such 
*^Ies  or  materials  shall  be  required  to  file  with  the  collector 
of  the  port  from  or  through  which  they  are  to  be  exported  a 


declaration  under  oath  that  he  has  complied  with  the  require¬ 
ments  of  this  subsection  with  respect  to  transfer  of  right,  title, 
and  interest  in  such  articles  or  materials,  and  that  he  will 
comply  with  such  rules  and  regulations  as  shall  be  promulgated 
from  time  to  time.  Any  such  declaration  so  filed  shall  be  a 
conclusive  estoppel  against  any  claim  of  any  citizen  of  the 
United  States  of  right,  title,  or  interest  in  such  articles  or 
materials,  if  such  citizen  had  knowledge  of  the  filing  of  such 
declaration;  and  the  exportation  or  transportation  of  any  articles 
or  materials  without  filing  the  declaration  required  by  this  sub¬ 
section  shall  be  a  conclusive  estoppel  against  any  claim  of  any 
citizen  of  the  United  States  of  right,  title,  or  interest  in  such 
articles  or  materials,  if  such  citizen  had  knowledge  of  such 
violation.  No  loss  incurred  by  any  such  citizen  (i)  in  connec¬ 
tion  with  the  sale  or  transfer  of  right,  title,  and  interest  in  any 
such  articles  or  materials  or  (2)  in  connection  with  the  ex¬ 
portation  or  transportation  of  any  such  copyrighted  articles  or 
materials,  shall  be  made  the  basis  of  any  claim  put  forward  by 
the  Government  of  the  United  States. 

(d)  Insurance  written  by  underwriters  on  articles  or  materials 
included  in  shipments  which  are  subject  to  restrictions  under 
the  provisions  of  this  joint  resolution,  and  on  vessels  carrying 
such  shipments  shall  not  be  deemed  an  American  interest 
therein,  and  no  insurance  policy  issued  on  such  articles  or  ma¬ 
terials,  or  vessels,  and  no  loss  incurred  thereunder  or  by  the 
owners  of  such  vessels,  shall  be  made  the  basis  of  any  claim 
put  forward  by  the  Government  of  the  United  States. 

(e)  Whenever  any  proclamation  issued  under  the  authority 
of  section  i  (a)  shall  have  been  revoked  with  respect  to  any 
state  the  provisions  of  this  section  shall  thereupon  cease  to 
apply  with  respect  to  such  state,  except  as  to  offenses  com¬ 
mitted  prior  to  such  revocation. 

(f)  The  provisions  of  subsection  (a)  of  this  section  shall  not 
apply  to  transportation  by  American  vessels  on  or  over  lakes, 
rivers,  and  inland  waters  bordering  on  the  United  States,  or  to 
transportation  by  aircraft  on  or  over  lands  bordering  on  the 
United  States;  and  the  provisions  of  subsection  (c)  of  this 
section  shall  not  apply  (i)  to  such  transportation  of  any  articles 
or  materials  other  than  articles  listed  in  a  proclamation  re¬ 
ferred  to  in  or  issued  under  the  authority  of  section  12  (i), 
or  (2)  to  any  other  transportation  on  or  over  lands  bordering 
on  the  United  States  of  any  articles  or  materials  other  than 
articles  listed  in  a  proclamation  referred  to  in  or  issued  under 
the  authority  of  section  12  (i);  and  the  provisions  of  sub¬ 
sections  (a)  and  (c)  of  this  section  shall  not  apply  to  the 
transportation  referred  to  in  this  subsection  and  subsections  (g) 
and  (h)  of  any  articles  or  materials  listed  in  a  proclamation 
referred  to  in  or  issued  under  the  authority  of  section  12 
(i)  if  the  articles  or  materials  so  listed  are  to  be  used  exclusively 
by  American  vessels,  aircraft,  or  other  vehicles  in  connection 
with  their  operation  and  maintenance. 

(g)  The  provisions  of  subsections  (a)  and  (c)  of  this  section 
shall  not  apply  to  transportation  by  American  vessels  (other 
than  aircraft)  of  mail,  passengers,  or  any  articles  or  materials 
(except  articles  or  materials  listed  in  a  proclamation  referred 
to  in  or  issued  under  the  authority  of  section  12  (i))  (1)  to 
any  port  in  the  Western  Hemisphere  south  of  thirty-five  degrees 
north  latitude,  (2)  to  any  port  in  the  Western  Hemisphere 
north  of  thirty-five  degrees  north  latitude  and  west  of  sixty-six 
degrees  west  longitude,  (3)  to  any  port  on  the  Pacific  or  Indian 
Oceans,  including  the  China  Sea,  the  Tasman  Sea,  the  Bay  of 
Bengal,  and  the  Arabian  Sea,  and  any  other  dependent  waters 
of  either  of  such  oceans,  seas,  or  bays,  or  (4)  to  any  port  on 
the  Atlantic  Ocean  or  its  dependent  waters  south  of  thirty 
degrees  north  latitude.  The  exceptions  contained  in  this  sub¬ 
section  shall  not  apply  to  any  such  port  which  is  included 
within  a  combat  area  as  defined  in  section  3  which  applies  to 
such  vessels. 

(h)  The  provisions  of  subsections  (a)  and  (c)  of  this  section 
shall  not  apply  to  transportation  by  aircraft  of  mail,  passengers. 
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or  any  articles  or  materials  (except  articles  or  materials  listed 
in  a  proclamation  referred  to  in  or  issued  under  the  authority 
of  section  12  (i))  (i)  to  any  port  in  the  Western  Hemisphere, 
or  (2)  to  any  port  on  the  Pacific  or  Indian  Oceans,  including 
the  China  Sea,  the  Tasman  Sea,  the  Bay  of  Bengal,  and  the 
Arabian  Sea,  and  any  other  dependent  waters  of  either  of 
such  oceans,  seas,  or  bays.  The  exceptions  contained  in  this 
subsection  shall  not  apply  to  any  such  port  which  is  included 
within  a  combat  area  as  defined  in  section  3  which  applies 
to  such  aircraft. 

(i)  Every  American  vessel  to  which  the  provisions  of  sub¬ 
sections  (g)  and  (h)  apply,  and  every  neutral  vessel  to  which 
the  provisions  of  subsection  (I)  apply,  shall,  before  departing 
from  a  port  or  from  the  jurisdiction  of  the  United  States,  file 
with  the  collector  of  customs  of  the  port  of  departure,  or  if 
there  is  no  such  collector  at  such  p>ort  then  with  the  nearest 
collector  of  customs,  a  sworn  statement  (i)  containing  a  com¬ 
plete  list  of  all  the  articles  and  materials  carried  as  cargo  by 
such  vessel,  and  the  names  and  addresses  of  the  consignees  of  all 
such  articles  and  materials,  and  (2)  stating  the  ports  at  which 
such  articles  and  materials  are  to  be  unloaded  and  the  ports  of 
call  of  such  vessel.  All  transportation  referred  to  in  subsections 
(0>  (g)>  (h),  and  (1)  of  this  section  shall  be  subject  to  such 
restrictions,  rules,  and  regulations  as  the  President  shall 
prescribe;  but  no  loss  incurred  in  connection  with  any  transpor¬ 
tation  excepted  under  the  provisions  of  subsections  (g),  (h), 
and  (1)  of  this  section  shall  be  made  the  basis  of  any  claim 
put  forward  by  the  Government  of  the  United  States. 

(j)  Whenever  all  proclamations  issued  under  the  authority 
of  section  i  (a)  shall  have  been  revoked,  the  provisions  of 
subsections  (f),  (g),  (h),  (i),  and  (1)  of  this  section  shall 
expire. 

(k)  The  provisions  of  this  section  shall  not  apply  to  the 
current  voyage  of  any  American  vessel  which  has  cleared  for 
a  foreign  port  and  has  departed  from  a  port  or  from  the 
jurisdiction  of  the  United  States  in  advance  of  (i)  the  date 
of  enactment  of  this  joint  resolution,  or  (2)  any  proclamation 
issued  after  such  date  under  the  authority  of  section  i  (a) 
of  this  joint  resolution;  but  any  such  vessel  shall  proceed  at 
its  own  risk  after  either  of  such  dates,  and  no  loss  incurred 
in  connection  with  any  such  vessel  or  its  cargo  after  either  of 
such  dates  shall  be  made  the  basis  of  any  claim  put  forward 
by  the  Government  of  the  United  States. 

(l)  The  provisions  of  subsection  (c)  of  this  section  shall 
not  apply  to  the  transportation  by  a  neutral  vessel  to  any  port 
referred  to  in  subsection  (g)  of  this  section  of  any  articles  or 
materials  (except  articles  or  materials  listed  in  a  proclamation 
referred  to  in  or  issued  under  the  authority  of  section  12  (i)) 
so  long  as  such  port  is  not  included  within  a  combat  area  as 
defined  in  section  3  which  applies  to  American  vessels. 

COMBAT  AREAS 

Sec.  3.  (a)  Whenever  the  President  shall  have  issued  a 

proclamation  under  the  authority  of  section  i  (a),  and  he  shall 
thereafter  find  that  the  protection  of  citizens  of  the  United 
States  so  requires,  he  shall,  by  proclamation,  define  combat 
areas,  and  thereafter  it  shall  be  unlawful,  except  under  such 
rules  and  regulations  as  may  be  prescribed,  for  any  citizen 
of  the  United  States  or  any  American  vessel  to  proceed  into 
or  through  any  such  combat  area.  The  combat  areas  so  defined 
may  be  made  to  apply  to  surface  vessels  or  aircraft,  or  both. 

(b)  In  case  of  the  violation  of  any  of  the  provisions  of  this 
section  by  any  American  vessel,  or  any  owner  or  officer  thereof, 
such  vessel,  owner,  or  officer  shall  be  fined  not  more  than 
$50,000  or  imprisoned  for  not  more  than  five  years,  or  both. 
Should  the  owner  of  such  vessel  be  a  corporation,  organization, 
or  association,  each  officer  or  director  participating  in  the  viola¬ 
tion  shall  be  liable  to  the  penalty  hereinabove  prescribed.  In 
case  of  the  violation  of  this  section  by  any  citizen  traveling  as 
a  passenger,  such  passenger  may  be  fined  not  more  than  $10,000 
or  imprisoned  for  not  more  than  two  years,  or  both. 

(c)  The  President  may  from  time  to  time  modify  or  extend 
any  proclamation  issued  under  the  authority  of  this  section,  and 
when  the  conditions  which  shall  have  caused  him  to  issue  any 
such  proclamation  shall  have  ceased  to  exist  he  shall  revoke 


such  proclamation  and  the  provisions  of  this  section  shall  I 
thereupon  cease  to  apply,  except  as  to  offenses  committed  prior  I 
to  such  revocation.  | 

AMERICAN  RED  CROSS  | 

Sec.  4.  The  provisions  of  section  2  (a)  shall  not  prohibit  i  j 
the  transportation  by  vessels  under  charter  or  other  directioo  |  1 

and  control  of  the  American  Red  Cross,  proceeding  under  safe  |  | 

conduct  granted  by  states  named  in  any  proclamation  issued  l  j 
under  the  authority  of  section  i  (a),  of  officers  and  American  [  < 
Red  Cross  personnel,  medical  personnel,  and  medical  supplies,  1 
food,  and  clothing,  for  the  relief  of  human  suffering.  [  ■ 

TRAVEL  ON  VESSELS  OF  BELLIGERENT  STATES  ^ 

Sec.  5.  (a)  Whenever  the  President  shall  have  issued  a  , 

proclamation  under  the  authority  of  section  1  (a)  it  shall  , 
thereafter  be  unlawful  for  any  citizen  of  the  United  States  to  t 
travel  on  any  vessel  of  any  state  named  in  such  proclamation, 
except  in  accordance  with  such  rules  and  regulations  as  may  y 
be  prescribed. 

(b)  Whenever  any  proclamation  issued  under  the  authority  ^ 
of  section  i  (a)  shall  have  been  revoked  with  respect  to  any  , 
state  the  provisions  of  this  section  shall  thereupon  cease  to  apply 
with  respect  to  such  state,  except  as  to  offenses  committed  prior 
to  such  revocation.  , 


ARMING  OF  AMERICAN  MERCHANT 
VESSELS  PROHIBITED 

Sec.  6.  Whenever  the  President  shall  have  issued  a  procla¬ 
mation  under  the  authority  of  section  i  (a),  it  shall  thereafter 
be  unlawful,  until  such  proclamation  is  revoked,  for  any  Amer¬ 
ican  vessel,  engaged  in  commerce  with  any  foreign  state  to  be 
armed,  except  with  small  arms  and  ammunition  therefor,  whkh 
the  President  may  deem  necessary  and  shall  publicly  designate 
for  the  preservation  of  discipline  aboard  any  such  vessel. 

FINANCIAL  TRANSACTIONS 

Sec.  7.  (a)  Whenever  the  President  shall  have  issued  a 

proclamation  under  the  authority  of  section  i  (a),  it  shall  ther^ 
after  be  unlawful  for  any  person  within  the  United  States  to 
purchase,  sell,  or  exchange  bonds,  securities,  or  other  obligations 
of  the  government  of  any  state  named  in  such  proclamation,  or 
of  any  piolitical  subdivision  of  any  such  state,  or  of  any  person 
acting  for  or  on  behalf  of  the  government  of  any  such  state, 
or  political  subdivision  thereof,  issued  after  the  date  of  such 
proclamation,  or  to  make  any  loan  or  extend  any  credit  (other 
than  necessary  credits  accruing  in  connection  with  the  trans¬ 
mission  of  telegraph,  cable,  wireless  and  telephone  services)  to 
any  such  government,  political  subdivision,  or  person.  The 
provisions  of  this  subsection  shall  also  apply  to  the  sale  by  any 
person  within  the  United  States  to  any  person  in  a  state  named 
in  any  such  proclamation  of  any  articles  or  materials  listed  in  a 
proclamation  referred  to  in  or  issued  under  the  authority  of 
section  12  (i). 

(b)  The  provisions  of  this  section  shall  not  apply  to  a  re¬ 
newal  or  adjustment  of  such  indebtedness  as  may  exist  on  the 
date  of  such  proclamation. 

(c)  Whoever  shall  knowingly  violate  any  of  the  provision! 
of  this  section  or  of  any  regulations  issued  thereunder  shall, 
upon  conviction  thereof,  be  fined  not  more  than  $50,000  or 
imprisoned  for  not  more  than  five  years,  or  both.  Should  the 
violation  be  by  a  corporation,  organization,  or  asscKiation,  each 
officer  or  director  thereof  participating  in  the  violation  shall  be 
liable  to  the  penalty  herein  prescribed. 

(d)  Whenever  any  proclamation  issued  under  the  authority 
of  section  i  (a)  shall  have  been  revoked  with  respect  to  any 
state  the  provisions  of  this  section  shall  thereupon  cease  to 
apply  with  respect  to  such  state,  except  as  to  offenses  com¬ 
mitted  prior  to  such  revocation. 

SOLICITATION  AND  COLLECTION  OF 
FUNDS  AND  CONTRIBUTIONS 

Sec.  8.  (a)  Whenever  the  President  shall  have  issued  a 

proclamation  under  the  authority  of  section  i  (a),  it  shall  there¬ 
after  be  unlawful  for  any  person  within  the  United  States  to 
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solicit  or  receive  any  contribution  for  or  on  behalf  of  the  gov* 
ernment  of  any  state  named  in  such  proclamation  or  for  or  on 
behalf  of  any  agent  or  instrumentality  of  any  such  state. 

(b)  Nothing  in  this  section  shall  be  construed  to  prohibit  the 
solicitation  or  collection  of  funds  and  contributions  to  be  used 
for  medical  aid  and  assistance,  or  for  food  and  clothing  to 
relieve  human  suffering,  when  such  solicitation  or  collection  of 
funds  and  contributions  is  made  on  behalf  of  and  for  use  by 
any  person  or  organization  which  is  not  acting  for  or  on  behalf 
of  any  such  government,  but  all  such  solicitations  and  collec¬ 
tions  of  funds  and  contributions  shall  be  in  accordance  with 
and  subject  to  such  rules  and  regulations  as  may  be  prescribed. 

(c)  Whenever  any  proclamation  issued  under  the  authority 
of  section  i  (a)  shall  have  been  revoked  with  respect  to  any 
state  the  provisions  of  this  section  shall  thereupon  cease  to  apply 
with  respect  to  such  state,  except  as  to  offenses  committed  prior 
to  such  revocation. 

AMERICAN  REPUBLICS 

Sec.  9.  This  joint  resolution  (except  section  12)  shall  not 
apply  to  any  American  republic  engaged  in  war  against  a  non- 
American  state  or  states,  provided  the  American  republic  is  not 
cooperating  with  a  non-American  state  or  states  in  such  war. 

RESTRICTIONS  ON  USE  OF  AMERICAN  PORTS 

Sec.  10.  (a)  Whenever,  during  any  war  in  which  the 
United  States  is  neutral,  the  President,  or  any  person  thereunto 
authorized  by  him,  shall  have  cause  to  believe  that  any  vesssel, 
domestic  or  foreign,  whether  requiring  clearance  or  not,  is  about 
to  carry  out  of  a  port  or  from  the  jurisdiction  of  the  United 
States,  fuel,  men,  arms,  ammunition,  implements  of  war,  sup¬ 
plies,  dispatches,  or  information  to  any  warship,  tender,  or 
supply  ship  of  a  state  named  in  a  prcKlamation  issued  under 
the  authority  of  section  i  (a),  but  the  evidence  is  not  deemed 
sufficient  to  justify  forbidding  the  departure  of  the  vessel  as 
provided  for  by  section  i,  title  V,  chapter  30,  of  the  Act  ap¬ 
proved  June  15,  1917  (40  Stat.  217,  221;  U.  S.  C.,  1934  edition, 
title  18,  sec.  31),  and  if,  in  the  President’s  judgment,  such 
action  will  serve  to  maintain  peace  between  the  United  States 
and  foreign  states,  or  to  protect  the  commercial  interests  of  the 
United  States  and  its  citizens,  or  to  promote  the  security  or 
neutrality  of  the  United  States,  he  shall  have  the  power,  and 
it  shall  be  his  duty  to  require  the  owner,  master,  or  person  in 
command  thereof,  before  departing  from  a  port  or  from  the 
jurisdiction  of  the  United  States,  to  give  a  bond  to  the  United 
States,  with  sufficient  sureties,  in  such  amount  as  he  shall  deem 
proper,  conditioned  that  the  vessel  will  not  deliver  the  men, 
or  any  fuel,  supplies,  dispatches,  information,  or  any  part  of 
the  cargo,  to  any  warship,  tender,  or  supply  ship  of  a  state 
named  in  a  proclamation  issued  under  the  authority  of  sec¬ 
tion  I  (a). 

(b)  If  the  President,  or  any  person  thereunto  authorized  by 
him,  shall  find  that  a  vessel,  domestic  or  foreign,  in  a  port 
of  the  United  States,  has  previously  departed  from  a  port  or 
from  the  jurisdiction  of  the  United  States  during  such  war  and 
delivered  men,  fuel,  supplies,  dispatches,  information,  or  any 
part  of  its  cargo  to  a  warship,  tender,  or  supply  ship  of  a  state 
named  in  a  proclamation  issued  under  the  authority  of  section 
>  (a),  he  may  prohibit  the  departure  of  such  vessel  during  the 
duration  of  the  war. 

(c)  Whenever  the  President  shall  have  issued  a  proclamation 
under  section  i  (a)  he  may,  while  such  proclamation  is  in 
effect,  require  the  owner,  master,  or  person  in  command  of  any 
vessel,  foreign  or  domestic,  before  departing  from  the  United 
States,  to  give  a  bond  to  the  United  States,  with  sufficient 
sureties,  in  such  amount  as  he  shall  deem  propser,  conditioned 
that  no  alien  seaman  who  arrived  on  such  vessel  shall  remain 
in  the  United  States  for  a  longer  period  than  that  permitted 
under  the  regulations,  as  amended  from  time  to  time,  issued 
pursuant  to  section  33  of  the  Immigration  Act  of  February  5, 
>917  (U.  S.  C.,  title  8,  sec.  168).  Notwithstanding  the  pro¬ 
visions  of  said  section  33,  the  President  may  issue  such  regula¬ 
tions  with  respect  to  the  landing  of  such  seamen  as  he  deems 
necessary  to  insure  their  departure  either  on  such  vessel  or 


another  vessel  at  the  expense  of  such  owner,  master,  or  person 
in  command. 

SUBMARINES  AND  ARMED  MERCHANT  VESSELS 

Sec.  h.  Whenever,  during  any  war  in  which  the  United 
States  is  neutral,  the  President  shall  find  that  special  restrictions 
placed  on  the  use  of  the  ports  and  territorial  waters  of  the 
United  States  by  the  submarines  or  armed  merchant  vessels 
of  a  foreign  state  will  serve  to  maintain  peace  between  the 
United  States  and  foreign  states,  or  to  protect  the  commercial 
interests  of  the  United  States  and  its  citizens,  or  to  promote 
the  security  of  the  United  States,  and  shall  make  proclamation 
thereof,  it  shall  thereafter  be  unlawful  for  any  such  sub¬ 
marine  or  armed  merchant  vessel  to  enter  a  port  or  the  terri¬ 
torial  waters  of  the  United  States  or  to  depart  therefrom,  except 
under  such  conditions  and  subject  to  such  limitations  as  the 
President  may  prescribe.  Whenever,  in  his  judgment,  the  condi¬ 
tions  which  have  caused  him  to  issue  his  proclamation  have 
ceased  to  exist,  he  shall  revoke  his  proclamation  and  the  provi¬ 
sions  of  this  section  shall  thereupon  cease  to  apply,  except  as 
to  offenses  committed  prior  to  such  revocation. 

NATIONAL  MUNITIONS  CONTROL  BOARD 

Sec.  12.  (a)  There  is  hereby  established  a  National  Muni¬ 

tions  Control  Board  (hereinafter  referred  to  as  the  “Board”). 
The  Board  shall  consist  of  the  Secretary  of  State,  who  shall  be 
chairman  and  executive  officer  of  the  Board,  the  Secretary  of 
the  Treasury,  the  Secretary  of  War,  the  Secretary  of  the  Navy, 
and  the  Secretary  of  Commerce.  Except  as  otherwise  provided 
in  this  section,  or  by  other  law,  the  administration  of  this 
section  is  vested  in  the  Secretary  of  State.  The  Secretary  of  State 
shall  promulgate  such  rules  and  regulations  with  regard  to  the 
enforcement  of  this  section  as  he  may  deem  necessary  to  carry 
out  its  provisions.  The  Board  shall  be  convened  by  the  chair¬ 
man  and  shall  hold  at  least  one  meeting  a  year. 

(b)  Every  person  who  engages  in  the  business  of  manu¬ 
facturing,  exporting,  or  importing  any  arms,  ammunition,  or 
implements  of  war  listed  in  a  proclamation  referred  to  in  or 
issued  under  the  authority  of  subsection  (i)  of  this  section, 
whether  as  an  exporter,  importer,  manufacturer,  or  dealer,  shall 
register  with  the  Secretary  of  State  his  name,  or  business  name, 
principal  place  of  business,  and  places  of  business  in  the 
United  States,  and  a  list  of  the  arms,  ammunition,  and  imple¬ 
ments  of  war  which  he  manufactures,  imports,  or  exports. 

(c)  Every  person  required  to  register  under  this  section  shall 
notify  the  Secretary  of  State  of  any  change  in  the  arms,  am¬ 
munition,  or  implements  of  war  which  he  exports,  imports,  or 
manufactures;  and  upon  such  notification  the  Secretary  of  State 
shall  issue  to  such  person  an  amended  certificate  of  registration, 
free  of  charge,  which  shall  remain  valid  until  the  date  of 
expiration  of  the  original  certificate.  Every  person  required  to 
register  under  the  provisions  of  this  section  shall  pay  a  registra¬ 
tion  fee  of  $100.  Upon  receipt  of  the  required  registration  fee, 
the  Secretary  of  State  shall  issue  a  registration  certificate  valid 
for  five  years,  which  shall  be  renewable  for  further  periods  of 
five  years  upon  the  payment  for  each  renewal  of  a  fee  of  $100; 
but  valid  certificates  of  registration  (including  amended  cer¬ 
tificates)  issued  under  the  authority  of  section  2  of  the  joint 
resolution  of  August  31,  1935,  or  section  5  of  the  joint  resolu¬ 
tion  of  August  31,  1935,  amended,  shall,  without  payment 
of  any  additional  registration  fee,  be  considered  to  be  valid 
certificates  of  registration  issued  under  this  subsection,  and  shall 
remain  valid  for  the  same  period  as  if  this  joint  resolution  had 
not  been  enacted. 

(d)  It  shall  be  unlawful  for  any  person  to  export,  or  attempt 
to  export,  from  the  United  Sutes  to  any  other  state,  any  arms, 
ammunition,  or  implements  of  war  listed  in  a  proclamation  re¬ 
ferred  to  in  or  issued  under  the  authority  of  subsection  (i)  of 
this  section,  or  to  import,  or  attempt  to  import,  to  the  United 
States  from  any  other  state,  any  of  the  arms,  ammunition, 
or  implements  of  war  listed  in  any  such  proclamation,  without 
first  having  submitted  to  the  Secretary  of  State  the  name  of  the 
purchaser  and  the  terms  of  sale  and  having  obtained  a  license 
therefor. 

(e)  All  persons  required  to  register  under  this  section  shall 
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maintain,  subject  to  the  inspection  of  the  Secretary  of  State, 
or  any  person  or  persons  designated  by  him,  such  permanent 
records  of  manufacture  for  export,  importation,  and  exportation 
of  arms,  ammunition,  and  implements  of  war  as  the  Secretary 
of  State  shall  prescribe. 

(f)  Licenses  shall  be  issued  by  the  Secretary  of  State  to  per¬ 
sons  who  have  registered  as  herein  provided  for,  except  in 
cases  of  export  or  import  licenses  where  the  export  of  arms, 
ammunition,  or  implements  of  war  would  be  in  violation  of 
this  joint  resolution  or  any  other  law  of  the  United  States,  or 
of  a  treaty  to  which  the  United  States  is  a  party,  in  which 
cases  such  licenses  shall  not  be  issued;  but  a  valid  license  issued 
under  the  authority  of  section  2  of  the  joint  resolution  of 
August  31,  1935,  or  section  5  of  the  joint  resolution  of  August 
3i>  I935>  3s  amended,  shall  be  considered  to  be  a  valid  license 
issued  under  this  subsection,  and  shall  remain  valid  for  the 
same  period  as  if  this  joint  resolution  had  not  been  enacted. 

(g)  No  purchase  of  arms,  ammunition,  or  implements  of  war 
shall  be  made  on  behalf  of  the  United  States  by  any  officer, 
executive  department,  or  independent  establishment  of  the  Gov¬ 
ernment  from  any  person  who  shall  have  failed  to  register 
under  the  provisions  of  this  joint  resolution. 

(h)  The  Board  shall  make  a  report  to  Congress  on  January 
3  and  July  3  of  each  year,  copies  of  which  shall  be  distributed 
as  are  other  reports  transmitted  to  Congress.  Such  reports  shall 
contain  such  information  and  data  collected  by  the  Board  as 
may  be  considered  of  value  in  the  determination  of  questions 
connected  with  the  control  of  trade  in  arms,  ammunition,  and 
implements  of  war,  including  the  name  of  the  purchaser  and 
the  terms  of  sale  made  under  any  such  license.  The  Board 
shall  include  in  such  reports  a  list  of  all  persons  required  to 
register  under  the  provisions  of  this  joint  resolution,  and  full 
information  concerning  the  licenses  issued  hereunder,  including 
the  name  of  the  purchaser  and  the  terms  of  sale  made  under 
any  such  license. 

(i)  The  President  is  hereby  authorized  to  proclaim  upon 
recommendation  of  the  Board  from  time  to  time  a  list  of 
articles  which  shall  be  considered  arms,  ammunition,  and  imple¬ 
ments  of  war  for  the  purposes  of  this  section;  but  the  proclama¬ 
tion  Numbered  2237,  of  May  i,  1937  (50  Stat.  1834),  defining 
the  term  “arms,  ammunition,  and  implements  of  war”  shall, 
until  it  is  revoked,  have  full  force  and  effect  as  if  issued 
under  the  authority  of  this  subsection. 

REGULATIONS 

Sec.  13.  The  President  may,  from  time  to  time,  promulgate 
such  rules  and  regulations,  not  inconsistent  with  law,  as  may  be 
necessary  and  proper  to  carry  out  any  of  the  provisions  of 
this  joint  resolution;  and  he  may  exercise  any  power  or  author¬ 
ity  conferred  on  him  by  this  joint  resolution  through  such 
officer  or  officers,  or  agency  or  agencies,  as  he  shall  direct. 

UNLAWFUL  USE  OF  THE  AMERICAN  FLAG 

Sec.  14.  (a)  It  shall  be  unlawful  for  any  vessel  belonging 

to  or  operating  under  the  jurisdiction  of  any  foreign  state  to 
use  the  flag  of  the  United  States  thereon,  or  to  make  use  of 
any  distinctive  signs  or  markings,  indicating  that  the  same  is 
an  American  vessel. 

(b)  Any  vessel  violating  the  provisions  of  subsection  (a) 
of  this  section  shall  be  denied  for  a  period  of  three  months 
the  right  to  enter  the  j.orts  or  territorial  waters  of  the  United 
States  except  in  cases  of  force  majeure. 


GENERAL  PENALTY  PROVISION 

Sec.  15.  In  every  case  of  the  violation  of  any  of  the  pro¬ 
visions  of  this  joint  resolution  or  of  any  rule  or  regulatioi 
issued  pursuant  thereto  where  a  specific  penalty  is  not  benia 
provided,  such  violator  or  violators,  upon  conviction,  shall  k 
fined  not  more  than  $10,000.  or  imprisoned  not  more  thu 
two  years,  or  both. 

DEFINITIONS 

Sec.  16.  For  the  purposes  of  this  joint  resolution — 

(a)  The  term  “United  States,”  when  used  in  a  geographical 
sense,  includes  the  several  States  and  Territories,  the  insular 
possessions  of  the  United  States  (including  the  Philippine 
Islands),  the  Canal  Zone,  and  the  District  of  Columbia. 

(b)  The  term  “person”  includes  a  partnership,  companji, 
association,  or  corporation,  as  well  as  a  natural  person. 

(c)  The  term  “vessel”  means  every  description  of  watercraft 
and  aircraft  capable  of  being  used  as  a  means  of  transportatioo 
on,  under,  or  over  water. 

(d)  The  term  “American  vessel”  means  any  vessel  docu¬ 
mented,  and  any  aircraft  registered  or  licensed,  under  the  laws 
of  the  United  States. 

(e)  The  term  “state”  shall  include  nation,  government, 
and  country. 

(f)  The  term  “citizen”  shall  include  any  individual  owing 
allegiance  to  the  United  States,  a  partnership,  company,  or 
association  composed  in  whole  or  in  part  of  citizens  of  the 
United  States,  and  any  corporation  organized  and  existing  under 
the  laws  of  the  United  States  as  defined  in  subsection  (a)  of 
this  section. 

SEPARABILITY  OF  PROVISIONS 

Sec.  17.  If  any  of  the  provisions  of  this  joint  resolutwn,  | 
or  the  application  thereof  to  any  person  or  circumstaiKe,  ii  | 
held  invalid,  the  remainder  of  the  joint  resolution,  and  the 
application  of  such  provision  to  other  persons  or  circumstances, 
shall  not  be  affected  thereby. 

APPROPRIATIONS 

Sec.  1 8.  There  is  hereby  authorized  to  be  appropriated  from 
time  to  time,  out  of  any  money  in  the  Treasury  not  otherwise 
appropriated,  such  amounts  as  may  be  necessary  to  carry  out 
the  provisions  and  accomplish  the  purposes  of  this  joint 
resolution. 

REPEALS 

Sec.  19.  The  joint  resolution  of  August  31,  19351  u . 
amended,  and  the  joint  resolution  of  January  8,  1937,  «re  j 
hereby  repealed;  but  offenses  committed  and  penalties,  f«-  ' 
feitures,  or  liabilities  incurred  under  either  of  such  joint 
resolutions  prior  to  the  date  of  enactment  of  this  joiist  reso¬ 
lution  may  be  prosecuted  and  punished,  and  suits  and  pro-  j 
ceedings  for  violations  of  either  of  such  joint  resolurioni  or  I 
of  any  rule  or  regulation  issued  pursuant  thereto  may  be 
commenced  and  prosecuted,  in  the  same  manner  and  with 
the  same  effect  as  if  such  joint  resolutions  had  not  been 
repealed. 

SHORT  TITLE 

Sec.  20.  This  joint  resolution  may  be  cited  as  the  “Neutnl- 
ity  Act  of  1939.” 

Approved,  November  4,  1939,  12:04  p.  m. 
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